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I. Introduction: Defining Consent and Coercion
American Law

Utmost Resistance (19006)

Earnest Resistance (1980)

Force (19806)

Nonconsent (1989)

Lack of Affirmative Expression of Consent (1992)

II. Bible: City vs. Field
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Deuteronomy 22:23-27

“If there is a maiden that is a virgin betrothed to a man, and a man finds her in the city, and lies with
her; **then you shall bring them both out unto the gate of that city, and you shall stone them with
stones so that they die: the maiden, because she did not cry, being in the city; and the man, because
he has humbled/afflicted his neighbot's wife; so you shall be rid of the evil in your midst. *But if

the man finds the maiden that is betrothed in the field, and the man take hold of her, and lie with
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her; then only the man that lay with her shall die. **But unto the maiden you shall do nothing; there
is no sin worthy of death in the maiden; for as when a man rises against his neighbor, and slays him,
so is this matter. *’For he found her in the field; the betrothed maiden cried out, and there was none

to save het.

III. Interpreting the Bible

1. Philo of Alexandria (1" c. BCE, Egypt)

...if she neither cried out nor resisted, but willingly consented to her ravisher, she must be looked
upon as guilty, having only put forward the fact of the place, as a sophisticated excuse to make it

appear that she had been ravished.”

2. Sifrei Devarim 243 (~3" c. Israel) 317 29927 *150 .2
For he found her in the field. JINYD 77722 %D (12)
Is it possible that she is culpable in the city and exempt in the XA 77w N0 YA N
field? 77705

The verse teaches: The betrothed maiden cried out and there was none TWIRAT T7IVIT APYE 17 TI9N
to save her. 12 20N PR

Thus, if there is someone to save her, whether in the city or 72 7992 53 Y @% 7% W7 OK X7

the field she is culpable, and if there is none to save her, YIRIR 19 PR 2N N2vR TR
whether in the city or the field she is exempt. ST TR 392 VY2 2
She cried out JIPVY
It excludes a case whete she says “Let him be” according to °27 °727 12 17 ARRWY 01D
Rabbi Yehudah. haghi
3. Babylonian Talmud Sanhedrin 73a (~6"-8" c.) Y 770 Sha3 Tnhn 3
The rabbis taught: ,'llﬁﬂb 1720 NR ATINT AR 1327 120
One who pursues... a betrothed maiden... we AR L,A0MNIRDA 7V IR, NN

! Special Laws 111, X111, (77). The Works of Philo, Yonge Translation, 1993.
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save [her| with his life...

If there is someone to save her—we don’t
save her with his life.

Rabbi Yehudah says: Even if she says “Let

him be” so that he not kill her...

Rabbi Yebudah says: Even if she says “Let him be” so that he not
kill ber.

What are they arguing about?

Rava said: It is a case where she is concerned about her

disgrace but allows him [to rape her| so that he not kill her.

The majority position reasons: The Torah is concerned
about her disgrace—and she is concerned with her
disgrace [so it is appropriate for a bystander to kill the

offender].

Rabbi Yehudah reasons: The Torah’s allowance to kill him
is due to her willingness to give over her life. But this

maiden is not willing to give over her life.
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4. Tosefta Sanhedrin 11:5 (~3" c. Israel)

Version 1 (Erfort)
A) R. Yehudah says: If she said “Let him be”

We do not save him with his life.

B) For if we let him be, he will come to matters

of life and death.

Version 2 (Vienna)

A") R. Yehudah says: If she said “Let him be”
We do save him with his life.
Why do we save him with his life?

B') For if we protest he will come to matters of

life and death.
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5. Babylonian Talmud Ketubot 51b

Shmuel’s Father said: A Jewish woman who was raped is
forbidden to her husband—we are concerned that perhaps
it began as coercion but ended as consensual.

Rav posed a challenge to Shmuel’s father:

If you will be taken captive I will redeem you and bring you

back to me as a wife...

For Shmuel’s father, what is the case of coercion that the
Torah permits?

For example, where witnesses said that she screamed from
beginning to end.

This differs from Rava, as Rava said: Any case that began
as coercion and ended as consensual, even if she says: “Let
him be!” that if he had not attacked her she would have
hired him, she is still permitted. For what reason? He has
clothed her with desire.

It is taught in accord with Rava: “If she was not coerced” she is
forbidden (as a Sofah). Thus if she was coerced she is
permitted. And there is another case that is permitted even
though she was not coerced. Which is that? Anyone where

it began as coercion but ended as consensual.
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An alternate teaching: “If she was not coerced” she is forbidden D"YRW NINX T2 WM NN WO
(as a Sotah). Thus if she was coerced she is permitted. And 72 DWR T MR LTM0R AwonIw
there is another case that is forbidden even though she was

coerced. Which is that? The wife of a Koben.

ITI. Contemporary Interpretations

Epilogue from Ot Hevel (Mark of Abel), collection of poems by Shulamit haLevy

Who Made me According to His Desire

The odor marking
male territory hovers next to Yah’s
throne. He re-members that we are but dust.

We are eternally ground.

Malicious deeds and accidents
You know. Will/desire

and coercion/rape.
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Intertexts:
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Exodus 17:16
And he said: “The hand upon the throne of the Lord: the Lord will have war with Amalek from

generation to generation.”

(Pamn) 79:30 25970
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Psalm 103:14, Tahanun

For [God] knows our frame; He remembers that we are dust.
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Talmud Bavli Sanhedrin 74b
But Esther was in public [so she should have been willing to die rather than commit a sexual sin]!

Abaye said: Esther was ground of the earth.

Vidui Yom Kippur
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