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Religion and State: The Medieval Debate
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Judaism and Democracy - Session 4

1) Rambam, Mishneh Torah, Law of Kings and Wars,
4:10

4:10 ,0"%n N7 ,NMIM mwn ,0"an (1

All the lands that he conquers belong to him. He may
apportion them to his servants and soldiers as he
desires and keep the remainder for himself. In all these
matters, the judgment he makes is binding.

[n all matters, his deeds shall be for the sake of heaven.
Hi r nd intent shall be to elevate the true faith
and fill the world with justice, destroying the power of
the wicked and waging the wars of God. For the entire
purpose of appointing a king is to execute justice and
wage wars as | Samuel 8:20 states: 'Our king shall judge
us, go out before us, and wage our wars.'
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2) Rambam, Mishneh Torah, Law of Kings and Wars,
3:1

3:1 ,0'm ndYn ,n1in nawn ,0"anN (2

During a king's reign, he must write a Torah scroll for
himself in addition to the scroll which was left to him by
his ancestors. A court of 71 elders should check this
scroll by comparing it to the Torah scroll keptin the
Temple Courtyard. If his ancestors did not leave him a
Torah scroll or that scroll was lost, he must write two
Torah scrolls:
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one, in whose writing, he is obligated as is every
individual Israelite, and which he places in his treasury;
the second, which should not move from his presence
except when he enters a lavatory, the baths, or other
places in which it is not fit to read the words of Torah.
When he goes to war, this scroll should accompany him.
When he returns, it should accompany him. When he
sits in judgment, it should be with him. When he dines,
it should be opposite him, as Deuteronomy 17:19 states:
"It should accompany him and he should read it all the
days of his life.'
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3) Rambam, Mishneh Torah, Sanhedrin 2:4-5

2:4-5 pAThio ,min mawn ,0"ann (3

A king of Israel may not be included in the Sanhedrin,
for we are forbidden to disagree with him and repudiate
his words. The High Priest, by contrast, may be included
in the Sanhedrin if his knowledge makes him fitting.

Although the kings of the House of David may not be
included in the Sanhedrin, they may sit in judgment
over the people. Conversely, they may be called to
judgment if a person has a complaint against them. The
Kings of Israel, by contrast, may not serve as judges, nor
may they be called to judgment. The rationale is that
they do not humble themselves before the words of the
Torah, and letting them serve as a judge orissuing a
judgment against them may lead to a disaster.
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4) Rambam, Mishneh Torah, Melakhim 3:7

3:7 o' ;N mwn ,n"anm (4

We have already explained that kings of the Davidic
dynasty may be judged and testimony may be given
against them. However, in regard to the other kings of
Israel, the Sages decreed that they neither sitin
judgement or be judged. They may not give testimony,
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nor is testimony given against them. This is because -
they are arrogant and the matter may cause a tragedy
and loss to the faith.
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5) R. Nissim of Gerona (1320-1376), Derashot HaRaN,
Derashah # 11

M v "0 miwnT (5

“You shall appoint magistrates and officers... and
they shall judge the people by just law” (Deut.
16:18)..

The plain meaning of the text is as follows. It is
known that the human species needs magistrates
to adjudicate among individuals, for otherwise
“men would eat each other alive” (Avot 3:2), and
humanity would be destroyed. Every nation needs
some sort of political organization for this
purpose, since— as the wise man put it—even “a
gang of thieves will subscribe to justice among
themselves.” Israel, like any other nation, needs
this as well. Moreover, Israel needs it for another
reason: to uphold the laws of the Torah and punish
those who deserve flogging or capital punishment
for disobeying these laws, even if their
transgression in no way undermines political
order. Clearly, these [purposes] give rise to two
possible issues: first, the need to punish in keeping
with true law; second, the need to punish so as to
enhance political order and in accordance with the
needs of the hour, even if the punishment is
undeserved according to truly just law. God, may
He be blessed, set these two issues apart,
delegating them each to a separate agency.

[1] He commanded that magistrates be appointed
to judge according to the truly just law, as itis
written, “And they shall judge the people by just
law.” In other words, the verse tells us that He set
forth the purpose of their appointment and the
scope of their authority: they were appointed to
judge the people according to a law that was in
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itself truly just and their jurisdiction is not to
exceed that.

[2] But since political order cannot be fully
established by these means alone, God provided
further for its establishment by commanding [the
appointment of] a king.

We may clarify this by considering one of the
above-mentioned purposes. We read in the fifth
chapter of tractate Sanhedrin: “Our Rabbis taught
[The following questions are asked of a witness in
a capital case]: Do you know him? ... Did you warn
him? Did he confirm your warning? Did he accept
his liability to death? Did he commit the murder
immediately?” etc. (BT Sanhedrin 40b). There can
be no doubt that this is required by just law, for
why should a man be put to death unless he was
aware that he was committing a capital offence
and [nevertheless] transgressed? Therefore it is
requisite that he confirm and accept a warning,
alongwith the other requirements mentioned
there. This is the law, intrinsically and truly just,
that is entrusted to the judges. However, punishing
criminals in this way alone would completely
undermine political order: murderers would
multiply, having no fear of punishment.21 That is
why God ordered the appointment of a king for the
sake of civilization. Thus, we read . . ., “When you
come to the land...you mayindeed set as a king
overyou...” (Deut. 17:14-15), which, according to
the Rabbis’ tradition, is the commandment to
appoint a king. The king may impose a sentence as
he deems necessary for political association
[ha-kibbutz ha-medini], even when no warning has
been given. The appointment of a king is equally
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essential for Israel and all nations requiring
political order, but the appointment of magistrates
is of particular importance in the case oflsrael. So
the text emphasizes: “And they shall judge the
people by just law”—i.e., the appointment and
jurisdiction of magistrates pertain to judging the
people according to laws intrinsically truly just.

[Unlike] the nomoi of the nations of the world, the
laws and commandments ofourTorah ... include
commandments that are ultimately not concerned
with political order. Rather, their effect is to induce
the appearance of the divine effluence within our
nation and [to make it] cleave unto us. This may be
either by means that are clear to us, such as
sacrifices and other Temple activities, or by means
unclear to us, such as the laws whose purpose has
not been revealed [hukkim]. In any case, there can
be no doubt that these laws, although far from
rational comprehension, induced the divine
effluence to cleave unto us. The causes of many
natural phenomena are incomprehensible to us,
yet their existence is verifiable, so it is certainly not
strange that the causes of the divine effluence. ..
should be incomprehensible. Our Holy Torah is
unique among the nomoi of the nations, which
reflect no such considerations and are instead
concerned solely with enhancing the affairs of
their society.
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Therefore | maintain—and so one ought to
believe—that while the hukkim are not relevant at
all to the establishment of the political association
..., the mishpatim are in fact crucial to it, and it is
as if they serve both to bring down the divine
effluence and to perfect our public affairs. But
perhaps these [latter] laws are [also] addressed
primarily to the more sublime matters rather than
to the perfection of society, since our appointed
king [has that task]. The purpose of the
magistrates and the Sanhedrin, by contrast [to the
king], was to judge the people in accordance with
true and intrinsically just law, which will effect the
cleaving of the Divine unto us, whether or not the
ordering of the multitude’s affairs has been
perfected. That is why some of the laws and
procedures of the [gentile] nations may be more
effective in enhancing political order than some of
the Torah’s laws. This, however, does not leave us
deficient, since any deficiency regarding political
order was corrected by the law of the king. Indeed,
we have a great advantage over the nations:
because the laws of the Torah are inherently just. .
. the divine effluence will be induced to cleave
unto us. Thatis why the supreme magistrates
were located in that place where the presence of
the divine effluence was evident: | mean the
assembly of the Sanhedrin in the Chamber of
Hewn Stones... In the same vein, the Rabbis said in
the first chapter of tractate Shabbat: “A magistrate
who judges truly, a judgement of truth, even one
hour per day, is regarded as a partner in creation
with God” (BT Shabbat 10a).... Justas, in
creation, the divine effluence appeared at the
mundane level—since it was the source of ah
being—so too a magistrate who judges truly draws
down that effluence, whether or not his judgment
perfects the order of the polity. Just as it is drawn
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down by the sacrificial rites... so too does it flow
because of the Torah laws. Admittedly, for the sake
of political order further enhancement is required,
which is [the task of the king]. Thus, the judges
were appointed to judge only according to the
laws of the Torah, which are inherently just, . ..
and the king was appointed to perfect the political
order and [to meet] the needs of the hour...
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This was Israel’s sin in asking for a monarchy,
which many earlier [scholars] have found
problematic—since the people had been
commanded to appoint a king. ...

| believe their sin consisted in wanting
adjudication between persons to be mainly the
charge of the monarch. We read: “All the elders
of Israel assembled and came to Samuel at
Ramah, and they said to him, ‘You have grown
old, and your sons have not followed your
ways. Therefore appoint a king for us, to judge
us like all other nations’ ” (1 Sam 8:4-5)...

Israel was more interested in enhancing its
political association. If they had asked for a
king by saying simply “Appoint for us a king,”
or if they had sought a king for the sake of their
military affairs, they would have committed no
sin. In fact, it would have been a [virtuous act].
Their sin lay in saying “Appoint for us a king to
judge us like all the nations.” They wanted
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adjudication to be the charge of the monarchy,
rather than of Torah judges. . ..

That is why God told Samuel: “It is not you
that they have rejected; it is Me they have
rejected as their king” (8:7)—which is to say,
they preferred to enhance their natural affairs
rather than to bring the divine effluence down
upon themselves.
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