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Niddah, Part 2: Setting Up The System
By Rabbi Ethan Tucker

Last week, we reviewed the Biblical material on our topic and explored a range of
motivations for the practice of abstinence during menstruation. We also spent some time
reviewing the broader sociological context of niddah in the Biblical and classical rabbinic worlds
and contrasted it with our own. This week, we will focus on how the Biblical legislation was
turned into a practical, lived system, as described and advocated for by our Sages.

Configuring and Applying Vayikra 15, 18 and 20

As we noted last time, the Torah engages the laws of niddah in three main places.
Vayikra 15 provides rules surrounding the tum 'ah status of a woman with uterine bleeding and
describes how such tum’ah is communicated to other people and to objects. In particular, the
Torah states that normal, cyclical uterine bleeding triggers bodily tum 'ah for seven days,1
whereas abnormal bleeding triggers tum ‘ah for the duration of the bleeding and through seven
further blood-free days.2 This is in the context of a larger section dealing with genital fluxes for
men as well. Vayikra 18 issues a terse statement forbidding sex with a woman who is n712
NRMY/“in a state of being cast out on account of her fum’ah.” 1t lists this prohibition among
many others that trigger kareit—the penalty of spiritual excision. Vayikra 20 forbids sex with a
M7, a woman in a weakened state, because 7°n7 Mp1/“her source of blood” has been exposed, and
attaches the penalty of kareit to this offense.’

I. For how many days does the Torah forbid intercourse?

While each of these sources is reasonably clear on its own, it is less obvious how to
configure and apply them as a single system of practice. Vayikra 15 gives clear specifications on
the duration of fum ’ah but provides no direct instruction on a requirement to abstain from sex
during this period. In fact, no such ban can be derived from Vayikra 15 alone. Vayikra 20, read
alone with its emphasis on blood, would seem to forbid sex only during the actual days of
bleeding.4 Vayikra 18 is the most cryptic text. Is the turn of phrase nnXmw n713/“when she is

! This state is known in rabbinic terminology as 773.

2 This state is known in rabbinic terminology as 77ar.

3 Vayikra 12 also discusses a postpartum woman and assigns her the same fum 'ah status as the women described in
Vayikra 15—xnvn mm7 n71 9%, The number of days of tum 'ah is different there, depending on whether the child
was a boy (7 days) or a girl (14 days).

* As far as the scope of the prohibition here, use of the word M7 perhaps suggests that it is limited to cases of regular
menstruation, since that term is used in Vayikra 15 to refer to such cases—in712 m7m. The case of the 721 there is
subsumed under the phrase 712121 1217 1217 nR 21, On the other hand, the focus on blood (727 1pn) might suggest
a broad application to all cases of uterine bleeding, normal or abnormal. This second reading has been the approach
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cast out on account of her fum’ah’ just a kind of euphemism for any uterine bleeding that
triggers fumah, and this verse is just articulating the message of Vayikra 20 in different
language? Or should it be read as applying the ban on sex to all the days of tum ‘ah enumerated
in Vayikra 15, which often extend well beyond the bleeding itself? Should we go even further
and say that Vayikra 18 intends to ground the entire meaning and purpose of the ban on sex in
the world of tum’ah and that Vayikra 20 is itself just a rearticulation of this point? Furthermore,
is Vayikra 18 grounding the ban on sex in the regulations of Vayikra 15, or is it injecting those
very regulations and parameters into the prohibition itself.’

Based on the ambiguities here there are a few possibilities:

1) Tum’ah extends for the full range of times laid out in Vayikra 15, but the Biblical ban on
sex—and the attached kareit penalty—only applies during the days of actual bleeding.6
This approach reads Vayikra 18 as simply a restatement of Vayikra 20 in different
language. No “hyperlink” to Vayikra 15 is intended.”

2) The Biblical ban on sex—and the attached kareit penalty—applies for as long as the
tum’ah periods laid out in Vayikra 15 are in force. This approach reads Vayikra 18 as
“hyperlinked” to Vayikra 15. The parameters of tum 'ah also determine the parameters of
abstinence, leading to a seven-day ban on sex in the context of normal bleeding, and a
ban on sex during abnormal bleeding and for seven blood-free days thereafter. Vayikra
20 is nothing more than a restatement of Vayikra 18, in different language. This opens
up the possibility that if Vayikra 15 becomes inoperative, then both Vayikra 18 and
Vayikra 20 do as well. But it also leaves open the possibility that at least vestigial
elements of Vayikra 15 are meant to live on forever in Vayikra 18, even if Vayikra 15 is
itself practically inoperative.

3) The Biblical ban on sex—and the attached kareit penalty—has two sources: First, the
world of fum’ah in Vayikra 15, as “hyperlinked” to by Vayikra 18. Second, the
independent command in Vayikra 20. Therefore, even if the world of fum 'ah in Vayikra
15 were to disappear, thus pulling the rug out from under Vayikra 18, Vayikra 20 would

of halakhic discourse throughout the ages. For one formulation, see Rambam Hilkhot Issurei Biah 4:2, who
emphasizes that sex with a 7171, a 7121 or a N1 all trigger kareit. However, it must be noted that this assumption
seems generally rooted in the “hyperlinking” of Vayikra 18 to Vayikra 15 that we will discuss below as opposed to
being solidly grounded in an isolated reading of Vayikra 20.

> This last distinction will be particularly meaningful in a world in which Vayikra 15 has become practically
inoperative. In that world, without any meaningful purities, do the periods of time in Vayikra 15 continue to have
meaning? Do the purification rituals assumed there carry over as to the world of sexual relations as well?

% As we noted above, if we follow this reading, it is possible (though not necessary) that the ban might be further
limited to the case of regular menstruation (;7771) and not apply to a 1727 or a n7ov.

7 This reading would draw support from the fact that most of the prohibitions discussed in Vayikra 18 and Vayikra
20 are doublets articulated in slightly different language, without any linkage to material outside those two chapters.
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continue to anchor a ban on sex during menstruation, at least for the actual days of
bleeding itself.’

It is key to understand these possibilities in order to comprehend fully the choices made
by our Sages. They eliminated the third possibility here largely for methodological reasons.
According to rabbinic methodology, the Torah can authorize a punishment for a certain action if
it has elsewhere independently, without the same explicit language of punishment, specified that
the action is forbidden. That leads them to a general assumption that the vast repetition of
various sexual offenses in Vayikra 18 and 20 is born of a need to state sexual prohibitions in one
place and then to restate those same prohibitions in another place with their attendant
punishments. That means that rabbinic sources assume that Vayikra 18 and Vayikra 20,
whatever their precise meaning, are talking about the same thing.9

However, the first and second models here seem to have vied for contention in rabbinic
spheres. R. Akiva seems to have been aware of this when he formulated the following midrash:

29 719957 77 TRMD %37 NWNS - PMINR RI5D

R2W 7Y 02 RANW 7Y 0IPON RY1 215N KY NT°12 7970 2K 1 DONWRIT 02IPT ANT0I2 MT
7V 7NTI2 RN 0TI TITA 00PN CIR R KT L,IWND WRan RITY 7R 7D 9277 0191 7291 R2PY 02
.0°2 R1Nw

Sifra Metzora Zavim Parashah 5:12

She who is weak in her menstrual state—Earlier elders used to say that she should be in
state of being cast out: she should not put on makeup or style her hair until she immerses
in water. But then R. Akiva taught: This will lead to great tension and he will end up
divorcing her! What does this verse teach? She remains in a state of niddah until she
immerses in water.

The views here are discussing the legal import of the phrase 10712 M7, which appears at the end
of Vayikra 15. Both views here assume that the phrase is substantively meaningful, and should
be read as a prescription: a M7/“woman in a weak state” (on account of bleeding) should be 7in712
/“in a state of being cast out.” The debate is over what this refers to. The first view here
discusses the proper behavior of a woman during niddah. She should refrain from improving her

8 As noted above, a broad reading of 7»7 7P would reasonably apply this to all cases of uterine bleeding, including
a1 and NToY.

° The assumption of the midrashic question, 1Iyaw X2 7R AW W, is itself in need of interrogation. One
wonders if the baffling duplicate structure of Vayikra 18 and Vayikra 20 was itself one of the main inspirations for
formulating this methodological principle in the first place. For a completely different understanding of those
chapters, see Milgrom, who argues that the repetition is meant to set up a grand chiasm with Vayikra 19 at the
center, thus highlighting Vayikra 19:18—71>2 7y7% nanXi—as the chiastic middle and central message of the entire
Torah.
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appearance through makeup or hair care until the period of tum 'ah has elapsed.10 They derive
this from the verse as follows: the M7 should contribute to her state of being cast out (7in712) by
refraining from making herself attractive to others during this time.

R. Akiva objects that such an interpretation will lead to her husband being disgusted by
her appearance and he may divorce her as a result. He therefore suggests a more basic
interpretation of the phrase in question. The M7 remains cast out until the period of tum ’ah has
elapsed. What can this possibly mean? Isn’t it obvious that the woman remains in niddah until
the period of fum’ah specified in Vayikra 15 elapses? The plain sense is hiding in the context
here. The dialogue here is quite clearly about the sexual relationship between husband and wife.
The first view advocates that the women remain in an unadorned state throughout niddah. R.
Akiva dislikes this policy and is substantively committed to opposing it and to deflecting the
verse used to make this point. His counterpoint aims to use the phrase 70712 M7 to teach a
different, more basic point: this woman is sexually unavailable until the days of fum 'ah laid out
in Vayikra 15 have elapsed. In other words: not only is Vayikra 18 hyperlinking to Vayikra 15,
but the language of Vayikra 15 itself hints at this poin‘[.ll

As I said, R. Akiva’s local motivation is to deflect a point of law—seemingly an
established practice he seeks to overturn. But we should also hear here his awareness of an
alternative reading of Vayikra 18 that only forbade sex during the days of bleeding itself. In
response to this possible reading—number 1 above—R. Akiva counters with an interpretation of
Vayikra 15 that soundly rejects that approach and argues for the hyperlinking we described in
reading 2 above. I might have suggested this interpretation based on a close reading of the Sifra
alone, but a fascinating (and scary) story in Avot de-Rabbi Natan demonstrates that such views
were live in rabbinic circles:

2 27D R RP0M N3 9297 NAR NO0R NUR NINDDR

17950 YL INWR 7N 1R ¥NA 1Y 3377 1N WA 7207 73w 7277 RIPW TR QTR Twvn
TR 0 RO 0D 7IN2 22N SMAT AP AR 79121 DPYIX NPT MIWATA N231 11°030 PN22 NANM
2127 79 22WAW QTR P RY LR OX02 NN 1 2101 7297 7' WA 7377 73w 7205 ROpw Chya e
72777 ROP VY2 527 17 SRR LNPYIXY 1912 DR 737 2197 N2 19 K 207 97 Y1OR 19 171 DAR Qv
CIPXR IR DONWRIT 2070 3 MR 92 TNT7I2 DRW DR PR SX02 1nY 7277 7D wawd 7207 73w

12T deliberately use this term, as opposed to “until she immerses in water”, so as not to confuse the focus of the
discussion here. The phrase °»2 Xanw 7¥ here is not a point of contention between R. Akiva and the elders. They
both use it and it is clearly not part of their substantive positions. Rather, it is a placeholder for the end of tumah,
which they take for granted occurs after immersion in water. They likely use this phrase not to emphasize the
centrality of immersion, but because it is a concise way to refer all at once to the wide range of possible tum ‘ah
periods prescribed for the 7171 and the 7127 n Vayikra 15. It is the equivalent of "nvnw 7v. We will return to this text
later, in the context of a longer discussion about the role of immersion in removing the Biblical ban on sex and its
kareit penalty.

' This reading is probably also influenced by the language of Vayikra 20, which uses the term M7 to refer to the
bleeding woman who must not engage in sexual intercourse. The use of that term in Vayikra 15 suggests that it is
teaching something not just about fum 'ah but about the ban on sex as well.
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Avot Derabbi Natan Version A Chapter 2

It once happened that a man who had studied a great deal of both Written and Oral Torah,
and who had spent much time as an apprentice to scholars died young. His wife took his
tefillin and went around to synagogues and houses of study and would scream and cry:
“Master! It says in the Torah, ‘it is your life and length of days’! Why then did my
husband, who studied a great deal of both Written and Oral Torah, and who spent much
time as an apprentice to scholars, die young?” No one had an answer for her. One time,
she came across Eliyahu and he said, “My daughter, why are you crying and screaming?”
She said to him: Master! My husband studied a great deal of both Written and Oral
Torah and spent much time as an apprentice to scholars, and yet he died young! He said
to her: “When you were menstruating, how did he behave with you during the first three
days?” She said to him: “My master! God forbid! He didn’t even touch me with his
pinky finger! He would say to me: Don’t touch anything, lest you put yourself in a
doubtful situation.” “And during the later days, how did he behave?” “She said to him:
Master, [ ate with him, I drank with him, I slept with him in the same bed with my
clothing on, and his skin touched mine. But he never dreamed of anything else. He said
to her: Blessed is God who killed him, for it says in the Torah: “You shall not approach a
woman to uncover her nakedness, as long as she is cast out by her tum’ah.”

There is so much to say about this story, and we will have occasion to return to it. For
now, we must focus in on a few key parts. When Eliyahu confronts this woman, he makes a
distinction between “the first three days” and “the later days.” This is a confusing division, and
there is no other record of the first three days of niddah being any different from the later days.
However, a comparison to the version of this text in the Talmud Bavli Niddah 13b reveals that
“the later days” are described there as 7°112% "»/“your white days.” The picture then comes into
focus. “The first three days” is an expression for the days of actual bleeding, whereas “the later
days” are the final four days of the seven-day period of tum ‘ah when bleeding has already
stopped.12 We then understand what this scholar was doing. With respect to tum ‘ah he was
extremely strict, insisting that his wife not touch any object in the house,13 lest they fail to keep
track of what was pure and impure in their home and end up thereby in a problematic ritual
situation. He was thus highly punctilious regarding the tum 'ah strictures of Vayikra 15, even

12’ Why three? This may be a rough expression, meaning “the first few days”, or it might be based on an average
amount of time that women normally bled (at least significantly) during menstruation. Alternatively, Eliyahu knew
through prophecy that this is how long this specific woman generally bled, just as he clearly knew through prophecy
that there was something non-standard about this woman’s menstrual practice with her husband, despite never
having met her before.

13 Some versions of the text read 0°733 instead of 21732.
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going above and beyond what the law demanded. But when it came to sexual behaviors, he drew
different lines. Here, he was extraordinarily strict during the first days, when there was active
bleeding, refraining from even touching his wife with his pinky ﬁnger.14 Beyond that time, even
though he refrained from sex, he loosened up his restrictions, even allowing parts of their
unclothed bodies to touch in bed. This, I would argue, reflects a hesitant embrace of reading 1
above: Vayikra 15 is about tumah; Vayikra 20 is about sex, but in a way that is limited to the
days of actual bleeding. This scholar did not follow through on this reading entirely—he did not
actually allow himself to engage in intercourse within the seven-day period—but he clearly
manifests here the notion that the sexual prohibitions do not entirely track with the tum’ah
regulations.

The story perhaps deliberately casts him as an impressive scholar, well embedded within
the rabbinic world, to show that this view was current and in need of refutation. Indeed, the
punchline of the story is the assertion that Vayikra 18 has everything to do with Vayikra 15, and
that it is outrageous to be punctilious about fum ‘ah while being lenient about intercourse. As we
noted last week, Eliyahu here seems to be asserting that sex too is a kind of sanctum and there is
something cheapening and coarsening to have lower standards for the resumption of sexual
activity than for the release of tum’ah. This, according to the story, is the entire message of
Vayikra 18. The competing narrative circulating in rabbinic circles—that Vayikra 18 is nothing
but an idiomatic, euphemistic restatement of Vayikra 20—must be shut down.

What elicits Eliyahu’s ire here? Is it the notion of any reading of the Torah that would
detach the Biblical ban on sex from the time periods of tum 'ah in Vayikra 15?7 Or is it something
more specific or local, which is the detachment of the Biblical ban on sex from actual, live
practiced tum’ah? In other words, would Eliyahu been as enraged if this conversation were
happening in a world in which tum’ah was essentially inoperative? That is almost impossible to
tell from the story itself. All we can see is that in R. Akiva’s time, there was a not fully settled
rabbinic debate over how to interpret and configure the Torah’s teachings on this topic. We see
here one strong example of the tradition’s crackdown on alternate readings, as the hyperlinking
of Vayikra 18 to Vayikra 15 becomes ascendant.

We get one last echo of the competing view in a statement of R. Meir, from the
generation following R. Akiva:

IR 7771 9922
IRAY RN AN TOAR LT YR L2 A0 0197 - A 771 770 59K 72 0197 IR A i LR0IN
DI IND10 NYWO YA DY 7200 RANW V70,0001 Ovaw

Talmud Bavli Niddah 31b

14 The pinky finger is arguably the least sensitive of the fingers and is thus a hyperbolic way of saying that one is
avoiding touch even when the sensual experience is minimal.
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It is taught: R. Meir used to say: Why did the Torah say that a niddah [is forbidden to her
husband] for seven days? Because he grows accustomed to her and then gets sick of her;
the Torah says: let her be femeiah for seven days, so that she will be attractive to her
husband just as when they entered into marriage.

R. Meir here seems to be offering substantive support for the notion that the ban on sex should
last for seven days. What lies in the background? The reading of our errant student above, who
thought that the time period for applying Vayikra 20 should be different than the time period
prescribed in Vayikra 15. To this mistaken view, R. Meir offers an explanation. Abstinence
during just the days of bleeding is insufficient to rekindle the desire necessary for a healthy
marriage. He argued that periodic periods of significant abstinence (of 7 day duration) would
prevent monogamous sex from becoming stale and that this was the Torah’s intention in
specifying a full week of abstinence. ~ In other words, R. Meir seeks to justify viewing Vayikra
18 as a hyperlink to Vayikra 15 not only on textual grounds, but based on human experience as
well.'® This is obviously a post-facto justification of an already preferred interpretation, and we
can argue over whether it is the best way to read the Torah. But we see from here that there was
conflict over how to configure and apply our central texts on this topic. In the end, R. Akiva and
his students won out: all rabbinic sources assume that not only does the fum 'ah of menstruation
last seven days, but the required abstinence it triggers does as well.

II. What role does immersion play in ending the period of niddah?

So far, we have engaged the question of the duration of time of the ban on intercourse.
But what about marking the end of this period of time? Does the period of fum ’ah simply end
when the requisite amount of time has elapsed? Is some sort of purification ritual, such as ritual
immersion, required? If immersion is required to return to a state of purity, is immersion

13 Fascinatingly, at least one scientific study has shown that serum testosterone levels spike after 7 days of
abstinence, even as abstinence for only 3 to 5 days has no real effect.
http://www.ncbi.nlm.nih.gov/pubmed/12659241.

16 This statement of R. Meir has been grossly misused and/or misunderstood by modern apologists, who have used it
to argue that the entire purpose of niddah is to ensure marital harmony and a healthy sexual relationship. Though I
argued last week that apologetics can have a very important role in sustaining observance, this one does more harm
than good and must be called out. Anyone considering this use of R. Meir should recognize that it can’t even pass
the straight-face test of addressing the subject at hand. If the entire purpose of niddah is to maintain a healthy sexual
balance, why must this happen during the woman’s period? Why is there fum ‘ah attached to menstruation at all?
Why couldn’t the law be fulfilled by mandating abstinence for the first week of every Jewish month? This reading
also flies in the face of R. Meir’s statement, which does not ask 7171 7710 772K 737 2197 but apaw® 773 770 79K 72 %100
? The focus of the question is clearly on the duration of time, not the practice itself. R. Meir—and every other
rabbinic Sage and Jew for that matter—understood that the underlying reason for niddah was the need to respond to
uterine bleeding, which was deemed to be significant for the range of reasons we suggested last week. R. Meir was
only responding to the fact that there is some ambiguity in the Torah as to whether the abstinence required during
menstruation last for a full week or only for the days of actual bleeding. It is this minor feature of the mitzvah (and
the specifically rabbinic interpretation of it) that he seeks to address.
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necessary to permit sexual relations as well? This last question is particularly pressing in a world
in which tum’ah is not observed in any other way. And even in a world in which tum’ah is
broadly observed and relevant, our answer has deep consequences for the place of kareit in the
bedroom. If seven days have passed from the onset of menses and bleeding has stopped, but the
woman has not immersed, are sexual relations at that point subject to kareit?

It should be quite clear that an isolated reading of Vayikra 20 would never produce any
sort of requirement to immerse, much less an aura of kareit around resuming relations despite
neglecting to do so. Kareit there applies to sexual acts that happen during the time of bleeding.
We might even be able to see the term M7 there as including the full period of time needed for
the female body to reset from its recent experience—7 days in the case of normal menstruation
and the duration of an irregular flow followed by 7 blood-free days. But nothing in that chapter
alone would ever conjure up any sort of requirement to immerse in water in order to resume
sexual relations. Such a requirement instead hinges on two, if not three things: 1) Locating in
Vayikra 15 a requirement to immerse in water in order to end the period of tum’'ah, 2) Asserting
that Vayikra 18 means to carry that requirement from the world of tum ’ah into the world of
sexual encounters, and possibly 3) that Vayikra 18’s importation is in force even the world of
tum’ah is otherwise inoperative (i.e. the woman would never be immersing other than for the
purposes of resuming sexual relations). We will address the first two based on texts and reflect
on the third.

A. How do we know a niddah must immerse at all?

Let us return to Vayikra 15 and its presentation of the genital fluxes, specifically, the three main
cases of seven-day fum 'ah discussed there. I have arranged them side by side so that we can
compare them:
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When we look at these passages side by side, we see some clear similarities and
differences. In each case, the 21 or the 7171 or the 7721 are pronounced to be tamei, with the 7171
being given a fixed period of seven days. In all cases the Torah states that the things they lie or
sit on become tamei as well, and that these, in turn, have the power to communicate fum ’ah to
those who touch them. There are then a host of rules that are only laid out in the context of the 27
: the fact that someone who touches him becomes tamei and must bathe in water, that someone
whom he spits on becomes tamei and must bathe in water, that objects he rides on become tamei,
and various other details. These are absent from the 7771 and 727 sections. What are we to
conclude from this disparity? Should we say that one who touches a 21 becomes tamei but one
who touches a 771 or a 7121 does not? Should we say that when a 7171 or a 7727 spits on someone, it
does not render them famei? Or should we say that it is presumed that the reader will carry over
these details from one category to another? Should we say that it is obvious that these three
characters, all of whom share similar patterns of seven-day impurity, essentially follow the same
rules, and the reader is meant to fill in the blanks?

This question becomes particularly acute when we get to the sections that describe
purification and the exit from the state of fum 'ah. The 27 and the 721 both have sections
describing identical sacrifices that must be brought once they have counted seven days to ensure
they are no longer in a pathological state. However, the Torah specifies a ritual of bathing in the
case of the 271 that is not just absent in the case of the 7121, but that almost seems deliberately
replaced by the phrase 27vn nXY/“and after that, she shall be pure”, as if to clarify that the
passage of seven blood-free days alone resets her status. If we assume that inconsistencies
between the passages are meant to highlight difference, then this would suggest that there is no
need for a 1127 to immerse as part of her purification. On the other hand, if we assume that the
Torah spells certain things out in the case of the 21 and leaves the rest as an exercise to the
reader, then this immersion would be Biblically mandated.”’

Rabbinic sources are unequivocal in their conviction all the rules governing contact and
transfer of tum 'ah apply equally to these three figures, and all the rabbinic sources on this topic
simply begin from that point of departure. Similarly, they hold that the purification of the 727
also requires immersion. Sifra Metzora Zavim 5:9:2 reads the Torah’s provocative language of
770N XY as laconic, presuming the missing step of bathing: Awyna K 770N IR MR NYAY M
qnvun/“‘and after that, she shall be pure’—after an action (i.e. immersion), she shall be pure.”18

17 For a debate over precisely this methodological point, see the following exchange between Rabbi Dr. Zev Farber
and Dr. Yitzhwq Feder: http://thetorah.com/the-purification-of-a-niddah/ and
http://thetorah.com/the-purification-of-a-niddah-the-legal-responsibility-of-the-reader/.

'8 There is nonetheless a subsequent debate as to whether this bathing must be in 0»n o/“living waters”, generally
understood to be a spring, as opposed to a garden-variety mikveh. Mishnah Mikvaot 5:5 and Sifra Metzora Zavim
5:9:9 indeed assume 011 o°» for both a 21 and a 737, Tosefta Megillah 1:14 = Zavim 3:1, by contrast, explicitly rules
that only a 27, and not a 7721, requires 2> 0°». This latter reading would have to say that the Torah does not expect
us to copy the laws of a1 over to those of 7127 but rather to infer the need for the 721 to do at least some sort of
immersion from the fact that the objects she touches need to be immersed (but not in 2*°11 a°»).
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However, the omission of any mention of emerging from tum 'ah in the case of the 771 is
more striking and begs an explanation. There, the case is even stronger that perhaps the tum 'ah
simply expires with the passage of time. It is not wild to suggest that a normal, fully predictable
bodily phenomenon like menstruation requires no purification ritual once it has ended.
Nonetheless, in my view, the broader Biblical concept simply cannot support such a reading.
First, we have the striking narrative in II Shmuel 11:2-5 of David seeing Batsheva bathing on the
roof, which the text tells us was in order to purify herself from her impurity/7nRnion nwIpnn Xm.
This clearly refers to menstruation as it is this fact that undeniably marks David as the child that
grows in her womb after their night together. It is a narrative, not a normative text, to be sure,
but it seems to establish that everyone knew that niddah was followed by bathing.

Furthermore, the entire context of Vayikra 15 and beyond is that basically everyone and
everything that ever becomes famei bathes in water. While there is a theoretical basis for saying
that a 771 is different in this regard, it is not easy to square with the almost across the board
requirement for all other famei people and objects to immerse. And once we are willing to read
the bathing requirement into the 721 despite its not being mentioned, it is even harder to claim
that is should not be read into the case of the 771 as well. All of this seems to be summed up by
Rabbi, who states directly on Yerushalmi Nazir 7:4, 56d: 0°12 31220 7Y INRMIVA 2ORAVIT 9D
/*“Anything tamei remains tamei until it passes through water.” It is certainly the case that
rabbinic sources all uniformly assume that a 7771 and a fn21—along with all other people and
objects who are tamei—must immerse in water before they can return to a state of purity.

Nonetheless, because rabbinic sources are never explicit that this requirement for a 771 to
immerse is Biblical (as opposed to the case of the 7121, where this is so), this left an opening. We
find a few records of non-rabbinic views that say a 7771 need not immerse at all, or rabbinic views
that say that the immersion of a 7771 is only of rabbinic force. Obviously, according to this view,
even if we say this rabbinic requirement to immerse applies to the resumption of sexual
intercourse as well, there is no kareit penalty associated with skipping it. This view was known
by other medieval sources, who rejected it. Eliyahu Rabbah describes a scene where a rabbinic
Sage encounters a heretic who is familiar with the Torah but devoid of rabbinic learning.
Sensing that his unlearned interlocutor is attempting to cast doubts on the need of a niddah to
immerse, he says:

TH WIS (Y2 WOR) 7129 VION
L7037 7737 792720 PR R L0810 DKW a1 WY 29992 W3, 1002 2127 191291 INWRD RGP,
.02 M NP IR IR

Tanna Devei Eliyahu, Eliyahu Rabbah #16, Eretz Yisrael?, 10" ¢.?
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...Anyone who tells his wife and his children and the members of his household: “Touch
the vessels and behave as you like, for there is no requirement in the Torah that a niddah
must immerse,” such a person will never get any pleasure from this world.”

A more legitimately rabbinic version of this view appears in Halakhot Gedolot, where the
outlier position almost appears to be a gloss on a base text that rejects it just a few lines later:

AN-UBN TIAY 7T NIOWT - KM A0 NY9ITA MDY 00
R°¥2 7127 7 7212 RIAM AWRRT L7720 771 ROV2T 12301807 113777 773 ,RDIRTA 0970 7aN T
...712°20 ROV 7171 AR 79720

Sefer Halakhot Gedolot #41, Hilkhot Niddah, (Hildesheimer ed., pp. 439-440), R.
Shimon Kayyara, Babylonia?, 9" ¢.?

While the immersion for a zav and a zavah is of Biblical authority, a niddah’s immersion
is only rabbinic...How do we know that a niddah requires immersion? The Torah
compares her to a zavah, just as a zavah requires immersion, so too a niddah...

Whereas the opening view claims that the Torah’s silence on immersion for a 171 is instructive
and determinative, the counterpoint here simply asserts that we can infer immersion for a 7171

. . 20 . .- . . . . .
from immersion for a 721, Meiri is aware of this view as well, but also sidelines it:

7' -a"TIT FINMT L0218 ,IORMT an ' ,.8D NN 1Yman noa
7719 702 79720 10RA KDY PORIT 09910 Y127 ROR 77N AR 773 1DA0W 21277 9173 1200w o
LRI 0°7277 PR LT ROR

Beit Habehirah Berakhot 31a, R. Menahem Hameiri, Provence, 13"-14" c.

I do not agree with the view of gedolei harabbanim that the requirement for a niddah to

immerse is only rabbinic, since it is not explicitly written in the Torah except in the case
21

of zavah.

1 This text is obviously formulated in a social context where the broader system of tum ‘ah is still being observed, at
least in some form. We know that this was the case in Eretz Yisrael in the medieval period. It was in Babylonia that
many of the practices around fum ’ah and niddah began to be relaxed more significantly. We will return to this
dynamic later on.

2% The immersion for a 7721, as we saw, was itself inferred from that of a 21! This only shows how solid the Biblical
basis for immersion for a 727 was in the rabbinic mind.

2! In Meiri, this moniker normally refers to Rashi, but Rashi is not anywhere else publicly identified with this
position. Here is one possible source for this identification: A X711 jp1/rebellious elder, who is put to death, can
only be convicted for disagreeing on a matter where kareit is at stake. The Talmud explains that one such debate
was regarding the status of P17° o7/greenish-yellowish blood. Akavia b. Mahallalel ruled such blood to be tamei,
whereas the Sages decreed that it was pure. Rashi Sanhedrin 87b s.v. hayarok then endeavors to explain how
Akavia’s ruling could lead a woman to be liable for kareit: ,n73 2117 1772 N> - DXP977 12 R22PYD RN JPT 0K DX
N22301,P17° 7 NPRI D0 VAW MIR? NPANn KO ,NP010Y VIR 07 AR 200 1w "]103'71 M7 nonna 21770 0T ORI DNYLw
Q17X DT DRI NARD 2nNA°2 A2 M KT I P17 0T 057 - AMTI2 00 2w v oy nwawn). The idea presented by
Rashi is this: If a rebellious elder followed the view of Akavia b. Mahallalel, it could lead a woman to be liable for
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Nonetheless, elsewhere, Meiri cites a remarkably similar view less dismissively. After engaging
with a host of other potential proofs for a Biblical basis for immersion of a 7771, he says:

30 7773 AMMAn N2

2OWITY WP 7T N°2Y N5 MR T RITT a2 LR R0INTA 093 IR 2OMT W 01pn 200
777°N0 737 PRI 77N PW KDY RO 010 NP RAPR AN 12 771 N9°a0R 10 1R0D—17171 DXL
X777 WIDN1 T PI0DAW XOR 0771 1200w 70 770 WO A" aw nyTo

Beit Habehirah Niddah 66b

Nonetheless, some reject all of these proofs based on a passage in Yoma:~ “On that day,
there shall be a fountain opened to the house of David and to the inhabitants of Jerusalem,
for hatat and for niddah—this is the hint at immersion for a niddah in the Torah.”
Therefore [they claim], it is a tradition from Sinai and not from the Torah. But this is no
contradiction, in my view. One can still learn it from [any of the other possible ways]
and say that this verse [in Zekhariah] makes the implicit explicit.

The view cited here by Meiri sees a clear reference to immersion for a niddah in a verse in
Zekhariah discussing a “fountain” and a niddah. When a Talmudic passage then refers to this as
a mere “hint” at the immersion for niddah in the Torah, they conclude that this means that the
practice has no true basis in the Torah, but is merely an ancient lived tradition here cited by the
prophet. Nonetheless, Meiri says that this verse in Zekhariah need not be read as explicitly
denying the Torah source for immersion of a niddah. Instead, it should be read as seeing an
explicit statement of an implicit law—a hint—a law which is itself grounded in the Torah. Note

kareit. She might see greenish-yellow blood for two days at the beginning of her period and then see red blood for
another 5 days. If she follows Akavia, she will mark the beginning of her niddah status with the sighting of the
greenish-yellow blood and then immerse after the five days of bleeding. But according to the Sages, her seven-day
niddah would only start with the sighting of the red blood. If she immerses and has sex with her husband based on
Akavia’s schedule, she will be having sex for two days of the seven-day niddah period and thus be liable for kareit.
But Rashi is surprising here when he says 7m71a 0o *1w 75v2 oy nwnwn)/“she will then have sex with her husband
for two days out of her niddah”, as if the kareit offense here only lasts for two days. If Rashi indeed held that the
kareit penalty applies indefinitely without a proper immersion, then she should be liable for kareit until the next time
she immerses, not just for two days! The immersion she did based on Akavia’s calculation would be invalid
according to the calculations of the Sages and would therefore count for nothing. For Rashi to suggest that the
kareit prohibition will only be in place for two days suggests that that prohibition can expire even without
immersion. Perhaps this is a source for Meiri’s apparent claim that Rashi did not think the Torah required
immersion for a niddah to be permitted to have sex. However, other texts associated with Rashi and his disciples
explicitly go on record with the notion that a lack of immersion leaves the kareit penalty in place indefinitely. See
Sefer Ha-Orah II:1, Sefer Hapardes, Hilkhot Niddah, pp.4-6 and Mahzor Vitry #499.

22 Our witnesses to the text in Yoma are slightly different, reading something more or less like: 738w 7737 17 1801
'3 7RI 7Y w5, which may be a much more local point about the dimensions and arrangement of the water
vis-a-vis the woman’s body. This is also followed by a gloss saying that this statement is non-binding: 03777 N>

7 nmd. For these reasons, I did not cite Yoma as direct evidence on our question. Nonetheless, there was a medieval
view that, based on this text or an alternate version of it, felt that immersion was not of full Biblical force, but rather
an ancient tradition prior to any rabbinic discussions.
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that Meiri’s tone here is more geared towards asserting that the interpretation of the verse in
Zekhariah does not disprove a Torah basis for immersion of a niddah. He does not really reject
the validity of an interpretation that sees only a >°0n nwn? 7397 as opposed to a bona fide Torah
requirement.

Nonetheless, most were convinced that there was indeed some sort of Torah-based
requirement for a 7771 to immerse as part of her exit from fum’ah. Rav Yehudai Gaon was asked
directly for the basis of this claim:

7 3av0 (P99) IBRDM - AMINAT MAwN
.M RN2ONM WO IR ORTI 20 0 RN 10 1RY
L TIVARN I 9P MR L1232 7N 3 3710 89720 PMaw 2N

Geonic Responsa, Musafia #45, Rav Yehudai Gaon, Babylonia, 8" c.
...They asked him: What is the biblical basis for requiring a niddah to immerse? He said:
It is a fortiori from the objects that she touches...

Rav Yehudai Gaon argued that the data about the 7771 in the Torah forces us to conclude that she
must immerse before she becomes pure. If the objects she lies and sits on become tamei, such
that those who touch them become tamei and the Torah is explicit that such people must
immerse, then obviously she, as the source of that tum ‘ah, must immerse prior to exiting that
state. It cannot be, he argued, that the requirements for exiting a derivative state of fum’ah
would be more stringent than those for the primary state.

Others searched for additional scriptural bases. Tosafot call our attention to two other
potential derivations of the requirement. First they cite R. Tam:

2 7MY T [T N2 NOOR MBIN
f7) 7Y IPWITT XA 12 XKPOIT WM N"N.L..KTIA KIP 202 K? 771 1720 - 1YW ATIAW 2Pna
1RO ' 07 7MY 072 NP2 ATIAY %1 RVAN® 771902 IR (Y

Tosafot Yevamot 47b

“In the place where a niddah immerses”—Scripture does not explicitly mention
immersion for a niddah...R. Tam explained that we derive it from the exegesis in Bavli
Avodah Zarah: “It must be purified in the waters of niddah—water sufficient for a niddah
to immerse in, which are 40 seah.”

R. Tam appeals to Talmud Bavli Avodah Zarah 75b, which discusses the requirement to immerse
(metal) food utensils purchased from Gentiles. There, one text states that this immersion must be
done in a pool of 40 seah of water, just as human immersions need to be.” The Talmud then

2 40 seah is understood to be the basic volume of water need to immerse the entire human body at once. See Sifra
Metzora Zavim Parashah 3:6:3.
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goes on to cite a baraita in the name of Bar Kappara, which offers a Scriptural basis for this:
When the Israelites return from their war with Midian in Bemidbar 31, Elazar the High Priest
tells them that they must take all the (metal) objects they captured from the Midianites and purify
them 1771 °n2/“in the waters of niddah.” Bar Kappara’s baraita takes this to mean: n9210 772w 22
0712/“in the (amount of) water in which a niddah would immerse”, i.e. 40 seah, the amount of
water that people immerse in. R. Tam points out that this tradition therefore assumes that the
Torah thinks that a 771 must immerse and we thus have explicit Scriptural basis for the notion
that her fum’ah cannot end without immersion.

However, some later interpreters rejected R. Tam’s suggestion:

LIW 1290 5773 NID9T - K" P17 N 50
7771 197207 RN2X 172 NP0 7Y 012 RLAN® 773 792 IR 1"'YT XIN2 9"0 IMRTA XONRT "5 0N
P9V PR 177391 PNT NROIT M 1M 773070 9D RIT KNPV RNDNOK 3 AR NIRRT WD LRDPTRT

Sefer Or Zarua I, Niddah #359, R. Yitzhak b. Moshe, Vienna, 14™ c.

R. Tam explained that we derive it from...“It must be purified in the waters of niddah.”
However, this truly seems like a mere support, since “the waters of niddah” [in that
phrase] refers to the waters of purification [used in conjunction with the red heifer], as it
is written [in the context of the red heifer]: “the waters of niddah were not sprinkled upon

him.”
Or Zarua notes that Bar Kappara’s reading flies in the face of the normal meaning of 771 *»,
which is “waters of purification.” He suggests that Bar Kappara was merely stretching to find a
Biblical text as a support for a practice of rabbinic authority. We therefore can conclude nothing
from here about the Biblical status of immersion for a 771.

Tosafot cite one more attempt:

R2ANW 7Y N7 RAN N7 700 (70 A7 NAW) AWK 712 '92 1177 RAN RPOIT WD PrYY 102
.01

R. Yitzhak [of Dampierre] explained that we derive it from the exegesis in Bavli Shabbat:
“She shall be in her niddah—she must remain in her niddah until she immerses in water.”

Here, R. Yitzhak of Dampierre returns us to a version of a text we saw earlier. He cites the
debate between R. Akiva and the early elders over the proper meaning of the phrase 7n712 M7,
which they both read as meaning that the menstruant must be in a state of being cast out for some
purpose. The early elders saw this as in imperative for her to refrain from makeup and
hairstyling while in niddah, whereas R. Akiva said 0°»2 Xanw 7v 70712 Xan. We suggested that
the plain sense of this phrase was to emphasize that the ban on intercourse lasts seven days for a
171 even if bleeding ceases earlier. However, by the time of R. Yitzhak of Dampierre, this point
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was so obvious that he could hardly imagine that R. Akiva would need to argue for it
Furthermore, in the Talmud Bavli parallel to the Sifra we looked at earlier, only R. Akiva uses
the phrase 0°»2 Xanw 7v, making it possible to read R, Akiva as making a different point in his
argument with the earlier elders. R. Yitzhak of Dampierre suggests that R. Akiva was here
arguing for the notion that a niddah must immerse in water and grounding that in the phrase m™m
anT1a! It is very difficult to read this point as a midrashic derivation of the words 70712 M7, but
R. Yitzhak was searching for a Scriptural prooftext for this insufficiently grounded practice, and
this is what he reached for.”

Unsurprisingly, Ramban attacks this reading from a number of angles:

2 7MY 30 [T NAw NooR 3"'anan wTn

'P2) 2 MpAT DNWRIT 2°pT O"RT ,0°M2 RIANW TV NI RAN IRIA 771 1220 TN 0D XOWp I
7Y INTI2 RAN Y MKW 91,07 K32 7717 77°20 ,PIWAR 102 vwpnn X9 7non KR7[7] (2 70
7927 77INRY AR%Y NPRIR PAM I0TIY NI911 RINW OWRD TR 707 09 yawn 0°n3 Xanw
W9 ,ITUNW TV TNITI 07 90 Rabya RIWOH 272 RIANW TV IARPT ORI L0700 93 Mnnun
177277 7RI N 272 KIANW TV 0IPON K1 20N K? A1 R2IN DONWRIT 2°IPT HW PRI

Ramban Shabbat 13b, R. Moshe b. Nahman, Spain, 13" ¢.

I also find it difficult to derive the requirement for a niddah to immerse from the exegesis
of “she shall be in her niddah until she immerses in water.” If that were the source, how
would the early elders derive immersion for a niddah?...That which R. Akiva said...
“until she immerses in water” is just an expression for all the days of niddah, until she is
purified, and this language is also used by the early elders [in our version of the Sifra, but
not our version of the Bavli—EMT], and this proves our point.

Ramban points out that any attempt to ground a Biblical immersion for a 7171 in R. Akiva’s
argument then deprives his opponents of that same proof. Since the whole point is to locate a
consensus source for a universally agreed upon practice, this will not do. Moreover, the entire
argument collapses when we refer back to the Sifra original of this text, since there, the phrase 7v
012 XanNw appears in both voices in the argument, indicating that neither side is actually proving
anything about immersion. Rather, they are using this phrase to mean “the end of niddah.” For
all we know, they may be using the phrase to refer to a rabbinic requirement to immerse. In any
event, there is no indication that the phrase 2°»2 Xanw 7¥ is anything more than the idiomatic way
to refer to the cessation of fum ah via the expiration of the Biblically mandated waiting period.
R. Yitzhak’s proof thus cannot succeed.

?* This reflects the fact that the underlying message of the story of the errant scholar was so triumphant that no one
could really understand anymore how a person in rabbinic circles ever could have considered being lenient with the
non-bleeding days of a niddah period. We will return to this interpretive transition later.

% It is not completely clear if R. Yitzhak felt R. Akiva should be read as grounding immersion for a 771 at all, or
whether he was even grounding the need for a 1171 to immerse for sexual relations.
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We can sum up what we have seen so far in the following chart:

Position and Proof

Deflection

nyan amm 2p/If things that come into
contact with a niddah must immerse, then
certainly she must immerse (R. Yehudai

Gaon)

The Torah intends for is to infer the details
of immersion from the zav to the zavah
and then from the zavah to the niddah
(Halakhot Gedolot)

172 NP2 77w DM—XLAN° 771 "/ “Waters
in which a niddah immerses” is mentioned
in the Torah (R. Tam)

Xnonox/This interpretation of the verse
may be a forced support for a rabbinic
law (Or Zarua)

012 X1ANW ¥ RAn An712—n712 MR
Akiva speaks of the persistence of niddah
until immersion (R. Yitzhak of Dampierre)

Comparison to the Sifra shows that this is
not R. Akiva’s point and the phrase is just
a way of referring to the end of niddah,
which is conventionally ended with
immersion (Ramban)

The Torah’s omission of any mention of
immersion for the niddah is deliberate; the
conventional requirement for immersion is
only rabbinic (A view mentioned in
Halakhot Gedolot)

This seems wrong; it is too out of step
with the larger framework of the Torah’s
presentation of impurities in Vayikra 15
(Meirt)

The Torah’s omission of any mention of
immersion for the niddah is deliberate; the
conventional requirement for immersion is
only a *1°0n qwn? 7597/an ancient,
pre-rabbinic tradition, not of full Biblical
force (A view mentioned in Meiri)

[While this view is nowhere formally
rejected, it is subject to the same critiques
as the claim that immersion for a niddah
is only rabbinic. R. Yehudai Gaon and
Halakhot Gedolot—cited above—would
clearly reject this as a misreading of
Vayikra 15.]

We see from here that there were failed efforts to ground immersion of a niddah in specific
phrases in the Torah. Instead, the debate essentially came down to how to read Vayikra 15 and
how much work was being left to the reader. For R. Yehudai Gaon and Halakhot Gedolot,
various details in the text implicitly produce the “missing” immersion. For other views, this

silence is deafening, and we should in fact reject a Torah basis for niddah immersion.

Personally, the approaches of R. Yehudai Gaon and Halakhot Gedolot make tremendous sense to
me and seem the plain reading both of the Torah, but, more importantly, of the rabbinic reading
of the Torah. It is certainly fair to say that the overwhelming weight of rabbinic tradition read
the Torah as requiring a niddah to immerse in order to be released from her Biblical tum’ah. 1
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think any approach that wants to be located squarely in the rabbinic camp has to acknowledge
this fact, even as one cannot dismiss the alternate reading as completely devoid of rabbinic
precedent.

B. Even if the Torah demands immersion to exit a state of tum 'ah, does it demand it in
order to resume sexual intimacy?

However, even if we posit a Biblical requirement for the niddah to immerse in order to
become pure, how do we know if this Biblical requirement transfers over to the world of sexual
relations? We have already seen that rabbinic tradition read Vayikra 18 as importing the tum ’ah
periods of Vayikra 15 into the realm of sex as well, even if bleeding ceases earlier. But does
Vayikra 18 transfer over the requirement to immerse as well? This is a question of enormous
importance in a world in which people no longer immerse for the purpose of purity more
generally. This would largely have been academic in a world in which menstruants were
primarily immersing in order to remove their tum ’ah. In that world, the immersion would be
primarily driven by the concern of purity, such that the question of immersing specifically for
sexual relations would be an uncommon perspective. But even in that world, there would be
significant consequences. Since the prohibition on sex during niddah is a kareit-level offense, its
inadvertent violation requires bringing a hattat sacrifice to the Temple. Do a man and a woman
who have sex once bleeding has stopped, but prior to her immersion, need to bring a sacrifice?
Put more generally: Does the kareit penalty persist indefinitely until immersion? Or does it
expire after enough days have passed and bleeding has ceased? Innumerable rabbinic sources
assume that a menstruant is not permitted to have intercourse with a man until she has immersed.
But is this because a kareit-level penalty is in force? An ancient tradition? A rabbinic
restriction? A mere custom?

1. Classical Rabbinic Sources
a. Mishnah Niddah 10:8

In fact, while a number of rabbinic sources potentially weigh in on these questions, none
resolve them definitively, creating significant confusion and discussion in later generations.

Let’s begin with one source, a Mishnah, which does seem to imply a stance on our issue. To
understand it, we need a little background.

As we have seen, Vayikra 15 addresses two separate categories of tum 'ah that later
become known as 1771 and 7121. The former is a case of regular, expected menstruation. The latter
is a case of pathological, unexpected uterine bleeding, not at the normal time of menstruation.
The women in these cases are temeiot according to all the regulations spelled out in Vayikra 15,
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and sexual relations are forbidden on penalty of kareit in both cases, which means that

intercourse mistakenly conducted during these times triggers the obligation to bring a hattat

sacrifice. Nonetheless, there are important differences with respect to how the woman exits
s .. . 26

these states of tum ‘ah. Rabbinic sources define these two categories as follows:

e 771—This state of tum 'ah begins with the onset of menses and lasts until 7 sunsets have
passed. Assuming bleeding has stopped, the woman can exit her state of tum 'ah by
immersing after that 7" sunset, on the night prior to the 8th day. Any immersion prior to
that time is invalid and has no effect on her status. It is assumed that the minimum
menstrual cycle is 19 days long, such that only bleeding at least 18 days after the onset of
one menstrual cycle can be considered as bleeding connected to the following menstrual
cycle. Any bleeding that occurs during the 11 days immediately following the seven-day
period of 7771 follows the rules of 7127, below.

e 721—The rules for bleeding during the 11 days immediately following the seven-day
period of 7171 split into two:

o mwvp 721 If a woman bleeds for one or two days during these 11 days, she is
temeiah according to all the rules laid out in Vayikra 15. She must verify that
bleeding has stopped after the second or third sunrise following the onset of
bleeding. She can then immerse that very day and her status is back to normal
after sunset. Any immersion done earlier—on the night immediately following
the cessation of bleeding—is invalid. Moreover, if she bleeds after immersing
during the day, that day is treated as a bleeding day and the immersion is
retroactively invalidated.

0 177 1an: If a woman bleeds on three consecutive days during these 11 days, she
is temeiah according to all the rules laid out in Vayikra 15 she remains temeiah
until she verifies seven consecutive blood-free days. Sometime after dawn on the
seventh blood-free day, she may immerse and her status is back to normal after
sunset. Any immersion done earlier—on the night immediately following the
cessation of bleeding—is invalid. Moreover, if she bleeds after immersing during
the day, that day is treated as a bleeding day and the immersion is retroactively
invalidated.

This leads to a discussion between Beit Shammai and Beit Hillel in the following source:

s AT mwn

% For the purposes of simplicity, I am describing these categories in keeping with the holdings of the overwhelming
majority of authorities. I am not engaging Rambam’s alternative formulation of these rules here nor the proper
understanding of the Rambam.
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Mishnah Niddah 10:8

A woman who sees blood on day 11 [of the days marked for zivah] and immerses that
night and has sex that night: Beit Shammai rule that the couple render bedding and
seating tamei and are liable for a sacrifice. Beit Hillel exempts them from a sacrifice.
If she immersed on the following day and had sex the following day and then saw blood
on that same day: Beit Shammai rule that the couple render bedding and seating tamei
and are exempt from a sacrifice. Beit Hillel say: This man is a glutton.

Both agree that if a woman sees blood within the 11 days [marked for zivah] and she
immerses that evening and has sex that evening, the couple render bedding and seating
tamei and are liable for a sacrifice...

Let’s begin with the point of consensus at the end here. As we stated above, when there is one
day of bleeding during the 11 days following the seven days earmarked for menstrual tum 'ah, the
woman must verify an absence of blood the following morning and only then is she eligible to
immerse. If the couple has sex during the night immediately following the bleeding—even if the
woman immersed first—the original level of tum ’ah is in force and they must bring a sacrifice
for inadvertently violating a kareit-level prohibition. The immersion here was completely
irrelevant.

Beit Shammai and Beit Hillel debate the case where the woman bleeds on day 11 of the
11 days, day 18 as counted from the onset of menses. How should we think about this day of
bleeding? On the one hand, it is part of the 11 days, and therefore, we might well say it should
follow the normal rules that apply to any of these eleven days: If the woman bleeds, she becomes
temeiah, sexual relations are forbidden and she must wait until the next morning to check that
she is free of blood before she is eligible to immerse. On the other hand, the next morning in this
case is already part of day 19 from the onset of menses and therefore potentially eligible to be the
start of a new period of 771. Perhaps day 11 is isolated from this following day, which has a
different status? We first consider a case where the woman bleeds on day 11, stops bleeding
before sunset and then the woman (illegally and ineffectively) immerses that night. Beit
Shammai declare that the woman remains fully temeiah and that her act of intercourse triggers an
obligation to bring a sacrifice, just as would be the case on any of the other of the 11 days. By
contrast, Beit Hillel say that, while the woman remains temeiah—the immersion was
invalid—the couple is exempt from bringing a sacrifice. In other words, they are no longer
subject to the penalty of kareit. To put a finer point on it: this act of sex is not Biblically
forbidden.
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Beit Shammai and Beit Hillel go on to debate a second case. This time, the woman
indeed waits to check herself the next morning, and upon confirming the cessation of bleeding,
she immerses, exactly as she is supposed to. However, she does not wait until the evening to
have sex, and then sees blood later that day. Beit Shammai say that the later blood sighting
invalidates the earlier immersion and thus the couple retain their tum ‘ah. However, their sexual
act carries no penalty of kareit and is not Biblically forbidden. By contrast, Beit Hillel seem to
think that there are really no consequences whatsoever, it is just unseemly to have sex on that
same day during daylight hours. They do not fully spell out what exactly is objectionable about
this.”

The simplest reading of these texts is that both Beit Shammai and Beit Hillel agree that
though tum ah can only be eliminated through a proper immersion sometime after sunrise, the
kareit penalty expires with time. Beit Shammai simply think that, for the purposes of sex, the
status of 77121 who bleeds on day 11 does not expire until the following morning, whereas Beit
Hillel think that it expires after sunset on the 11" day.28 Their corresponding rulings match this
debate. Both agree that immersion does not eliminate the kareit penalty. It is possible,
according to Beit Hillel in the first case and according to Beit Shammai in the second case, to
still have full tum 'ah status because there was no valid immersion and nonetheless for there to be
no Biblical ban on sex, because enough time has elapsed. In the second case, Beit Shammai’s
position is particularly striking. Beit Shammai rule that the male sexual partner fully defiles in
keeping with the laws of Vayikra 15 as a result of the act of intercourse, but he is nonetheless not
subject to the Biblical prohibitions on sex laid out in Vayikra 18 and 20. Though the immersion
was retroactively invalid, and thus he is Biblically a 1771 9312 who is tamei for 7 days, the
immersion is not necessary to remove the kareit penalty. The latter is removed in this case just
by allowing a portion of day 12 to elapse. In this sense, the status of fum 'ah is more stringent
and stubborn than the ban on sex.””

Why doesn’t this close the case on the matter? Isn’t it clear from this case that all agreed
that immersion is not an obstacle to the lifting of the kareit penalty? For reasons beyond the
scope of our discussion here, the Talmud Bavli seems to assume that the fum ah discussed in this
Mishnah is only sometimes of Biblical force. Specifically, in the passages where the Beit
Shammai and Beit Hillel exempt the couple from a sacrifice, various voices in the Talmud Bavli
assume the fum ’ah spoken of in those cases is only of rabbinic force. This has the result of

27 See the Talmudic discussion on Niddah 54a.

28 See Tosefta Niddah 9:19, where this is spelled out as a point of contention: 2°7% anX X :7277 N°27 *XnAW N°2 1R
D20 RAN WY IR QY AR AR 2127992 N2 AW 20WH ARNLA RITW 7N DR WY 297 7720w WY TR T2 AR
PRY WY TAR 1 TR 1MRA 72T MY 90X PINKYY O 1OV WY TR TN AR ONTAR DX ,KS D9 N0 3 10K 112002
72°T2 YAy N0XR PINRYY a7

% Again, Beit Hillel defending their position in Tosefta Niddah 9:19: 2wya1 20wn nR™ILA 11127 OX 977 12 172 1R
OPi 120 NRID WYl nnn. Tum 'ah is severe, whereas the requirement to bring a sacrifice is less so. At first blush,
this is odd, since the sacrifice signals a quite serious kareit penalty. But the idea here is that there is something more
fundamental about the fum ‘ah restrictions here, and they certain cannot be ended without a proper purifying
immersion.
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neutralizing this Mishnah, since the Mishnah can then be read compatibly with a view that only
immersion can eliminate liability for kareit, since there is no longer a case where there is Biblical
impurity but immunity from kareit. As a result, this Mishnah drops out of subsequent halakhic
discussion of the matter. Nonetheless, considered on its own terms, the Mishnah strongly
suggests the possibility that Vayikra 18 does not necessarily transfer the requirement of
immersion from the world of purities to the world of sex.”

b. Yevamot 34a

Another text suggests that time alone is all that is needed for the kareit penalty to
disappear. Mishnah Yevamot 3:10 talks about a case where two brothers betroth two different
sisters (presumably without ever meeting them) and then the intended couples get switched when
they come to the stage of huppah and consummate the marriage. The Mishnah says that if the
two women are also in niddah when the consummation happens, the characters here violate four
prohibitions at the same time: adultery, incest with a brother/sister-in-law, sex with one’s wife’s
sister/sister’s husband and sex during niddah!

The Talmud plays with this playful thought experiment further. Specifically, the Talmud
tries to match this Mishnah with the view that one can only be liable for multiple violations with
a single act if all of the prohibitions came into effect at the same time. In this case, the Talmud
concludes, that would require the men and women in question to have each granted power of
attorney to an emissary, one of whom was instructed to give the objects of kiddushin and the
other two receive it, for the purpose of concretizing both betrothals at once. When those
emissaries meet, then the marriage and kinship relationships come into effect at once. The
Talmud asks: how would the prohibition on niddah also take effect at that same moment in time?
Rav Amram gives an answer:

79 NIAas Y922
D°IW MR WY DO TIND ALK 2PARD WY AWHW MR A" TN Myowa 127 MR 272Y 27 IR
SADR 2P WY

Talmud Bavli Yevamot 34a

30 Rambam’s approach to this Mishnah is fascinating. He seems—against the plain sense of the Talmud Bavli’s
interpretation—to maintain the notion that the fum 'ah discussed in our Mishnah is Biblical throughout. Nonetheless,
he is committed to the notion that immersion is critical to remove the kareit penalty. How does he square this
circle? He insists that the immersion in those cases is invalid for purposes of fum ‘ah but valid for the purpose of
permitting sex! This is effectively a novel adaptation of a position of Rav’s that we will see in a moment. [This is
particularly odd given that Rambam rejects Rav’s ruling in its local context.] I find Ramabm’s reading here useful
because it demonstrates the lengths one must go to in order to avoid the Mishnah’s implication that the kareit
penalty expires with time and how uneasy he was with the Talmud’s attempt to reread the plain sense of the
Mishnah. For a different sort of unease with the Bavli’s turn in interpreting Beit Shammai and Beit Hillel, see
Tosafot Niddah 72a s.v. af.
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Said Rav Amram said Rav: If the women were continuously bleeding just as the grooms
turned 13 and as the brides turned 12.”

The idea here is that it is difficult to construct a case where the niddah prohibition will kick in at
the same time as the betrothal. Rav Amram’s solution is to key the betrothal to the age boundary
of maturity, when culpability for Biblical-level offenses kicks in. If we imagine that the
betrothal was timed to take effect with the onset of the date that marked the 13" birthday of the
(now twin) brothers, which was also the date of the 12" birthday of the (now twin) sisters, then
the marriage and kinship prohibitions are all taking effect at the moment of maturity. Rav
Amram now says that we should assume that the sisters were also menstruating across that time
boundary, such that at the moment of maturity—before which Biblical prohibitions cannot take
full effect—all four prohibitions come into force at once.

But this is curious: Why did Rav Amram have to specify continuous bleeding across the
age boundary of maturity? Rabbinic law holds that there is no lower age limit for a woman to
become a niddah—n712 NXHY A TR O N2 DPIN—and intercourse with a minor woman who was
in niddah would also be subject to the kareit penalty. Wouldn’t it have been sufficient for Rav
Amram to have specified that the sisters in question here menstruated at some point prior to
maturity and never immersed? Then the kareit penalty would be in place as they and the
brothers became culpable for it. Why the need to bleed across the boundary? Indeed, Tosafot
here take this for granted and jump in to say: 2°n3°2 7720 R ANRIW KR RP1T WD Myow/“It need
not specifically be a case of bleeding across the time boundary; it includes a case of prior
bleeding with no intervening immersion.””

However, this deflection only underscores the plain sense of why Rav Amram
constructed the case as he did. He seems, following the plain sense of the Mishnah above, to
have assumed that the kareit penalty expires with time, not upon immersion. Therefore, the
menstruation here could not just be one in the past, but needed to be a case of active bleeding at
the moment when the other prohibitions took effect. Only this way could the kareit penalty for
niddah take effect at the same moment, because the kareit penalty is only in effect for the actual
seven days of niddah or for as long as the woman’s irregular bleeding has not stopped for the
appropriate amount of time (one or seven days).

Tosafot’s deflection, followed by that of many others, neutralizes this text and takes it off
the table for subsequent halakhic discussion.” Like the Mishnabh, this text is highly suggestive

31T am following here the reading of Rashi, which is also that of our printed editions.

32 See also Sefer Hayashar, Hiddushim #41.

33 See also Ra’avad Katuv Sham on Rif Yevamot 9b. He shares Tosafot’s concern, but is unwilling to assume that
Rav Amram meant to include a case where there was no immersion as well. Instead, he is able to deflect the
problem because his text has the women bleeding across their three-year old boundary instead of across the men’s
13-year-old boundary. M0°R 7XW K2R X7 7IR1Y 7720 XOW A7 93 WOV TP AR°007 1290R NYDW TIXNT 17 PIPT? WO XOR
X270 TP AP°007 ORY YT’ N12°X MIRLAAW °197 D AZ WO IR N2 RAW WHW N2 RANW TV 7379V 91 771 NOR R DY
771 RO IR Y7 .
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on its own, but does not play an important role in our discussion because of its subsequent
interpretation. In this case, interpreters with a great deal invested in saying that kareit lasts
indefinitely made sure to foreclose the possibility that this text would be taken to say the
contrary.

c. Hullin 31a

Finally, there is one Talmudic text that seems to state that eliminating kareit indeed does
depend on immersion, but even this text is not so clear upon further consideration:

XD 1991 9922
SR I M ,A17N2 PIOKRD NORT 710720 77170 127 AR TN 27 K - 77201 A0IRIW 773 AN
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Talmud Bavli Hullin 31a
A niddah who unintentionally immersed: Said Rav Yehudah said Rav: She is tehorah for

her husband but forbidden to eat terumah. R. Yohanan said: She is not tehorah even for
her husband.

Rav and R. Yohanan assume here, as do many sources, that immersion is necessary not just in
order to release a woman from tum 'ah but also to permit her to her husband. They also both
agree that for a person to emerge from tum ’ah via immersion, they must have intention for the
immersion to have this effect. Falling off a dock into a lake by accident can never purify a
person. Their argument is whether such “unintentional” immersions nonetheless can release the
ban on sex. R. Yohanan asserts that they cannot; immersion is essentially an indivisible act: it
either works for both purities and intercourse or for neither. Rav, by contrast, thinks that the
standard for immersion for sex is more lenient and requires no intention.

So far, all we get from this passage is confirmation that sexual relations cannot resume
without immersion. We have no sense of what the force of that requirement his. Is it needed to
release the penalty of kareit or is it a rabbinic practice or just an ancient tradition that organically
and intuitively coordinated the natural end point of tum 'ah with the resumption of relations? If
anything, Rav’s position seems to lead in the direction of treating the requirement to immerse
before relations more leniently,34 even as it does establish that requirement as living someone

3* We cannot avoid the realization that Rav’s invention of an unintentional immersion runs the risk of turning the
woman here into an object that must be immersed, as opposed to a person who must intentionally immerse.
Furthermore, validating unintentional immersion only in the context of sexual relations risks creating a very
unhealthy situation in marriage where the husband simply needs the wife to be immersed in order for her to become
permitted, specifically for sex, even though such an immersion would otherwise be completely ineffective and
meaningless. This has the potentially for deeply objectifying consequences in the context of a sexual relationship.
It should be noted that a number of authorities rejected Rav and ruled like R. Yohanan. See Rashba Hullin 31b,
Hagahot Asheri 2:8, Rokeah #379 and R. Yeroham, Toledot Adam Ve-Hava, 26:5. Rema prefers to follow R.

RRRY=

MECHON HADAR
24




Center for Jewish Law and Values — Full Essay
Niddah, Part 2: Setting Up The System — Nisan 5776

independently from the immersion for purities. But then the Talmud continues, introducing
more charged terminology:

RV 709 NO°R L7002 W ,AR1IN2 D19RD 30K A0°27 S0 SaRT 279,10 82 R
TN YA RY POIM LRI 1IN 39V SR R

Said Rava to R. Nahman: According to Rav, if we permit the sin of kareit, isn’t it obvious
we would permit the prohibition related to [mere] death? He said to him: Her husband
has the status of Aullin [non-sacred items], and [purification for] Aullin does not require
intention.

Rava probes Rav’s suggestion, suggesting it is not lenient enough: If Rav is prepared to count an
“unintentional” immersion for the purposes of sexual relations, why would he not count it as well
for the purpose of purities! After all, he is willing to rely on this immersion with regard to
something with an attached penalty of kareit; why would he not rely on it to permit the
consumption of pure priestly food? The consequences for eating such food while tamei is “only”
death at the hands of heaven, a less serious punishment than kareit! Rav Nahman answers: Even
if the penalty is more severe in the case of sex during niddah, the husband is nonetheless not a
sacred object or food item; we only require intention in the sacred realm. Therefore, this
“unintentional” immersion can be effective with respect to the more serious ban on sex—since
that comes from the mundane bedroom—even as it is ineffective with the relatively lighter
matter of eating sacred foods while tamei—since that comes from the realm of the holy.

At first blush, this text seems to have Rava saying very clearly that there is a kareit
penalty at stake when we determine if a given immersion is valid or not. That seems to take a
clear stance on our issue. Indeed, this is a text that clearly motivated many of the medieval
authorities we will see shortly. Even as they struggled to prove why immersion would be
necessary to remove kareit, many later interpreters nonetheless saw this text as clear support for
the claim that it in fact is necessary. In this sense, Rava is the clearest (and only) classical
rabbinic text that seems to ground the notion that Vayikra 18 drags the requirement of immersion
in Vayikra 15 from sancta into sex.

However, further investigation reveals that Rava here is not really a conversation stopper,
for two reasons. First, sometimes Talmudic sources refer to entire categories of law by means of
the most severe punishment attached to them, even though the specific case they are discussing
may be of marginal status. For instance, on Sukkah 16b, the Talmud is trying to make sense of
why R. Yose would allow for a ten tefahim tall panel suspended from the roof to count as the
wall of a sukkah even though it doesn’t reach the ground, while forbidding relying on such as

Yohanan, demanding a second immersion when possible, but does not stand on ceremony to that effect when it will
be very difficult. This is perhaps an effort to avoid the objectification of the process while still trying to adopt the
leniency afforded by Rav when it will be helpful to do so.
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divider for the purposes of transferring objects between two courtyards on Shabbat. Sitting in a
sukkah is, of course, a Biblical commandment, whereas the prohibition on illegally transferring
objects between courtyards is merely of rabbinic authority. Nonetheless, the Talmud explains
the reason to be stringent with regard to the rabbinic Shabbat law as follows: *27 Rp X7 182 7V
X7 - 2P0 MOORT NAW LAR WY M¥AT L7202 KOR RI7°00./“R. Yose would only [be lenient with a
suspended wall] in the context of sukkah, which is a [mere] positive Biblical commandment. But
with respect to Shabbat, which carries the penalty of stoning, he would not.” Rashi explains this
odd way of talking about a rabbinic law: 72 N°X7 131277 *7°22 12°9R 1P RNMRT MoXR1H/“With
respect to actions that are of Biblical concern, we are strict even about the rabbinic dimensions
related to it.” In that spirit, Rava might only mean that the whole realm of sexual relations and
niddah is a kareit-level issue, such that we might be inclined to be strict about all the details
surrounding it, even ones that have no Biblical basis at all.”

Second, Rava is of course discussing a world in which purities remain live and relevant.
We see this from the initial formulation of the debate between Rav and R. Yohanan, where we
are assessing the validity of the immersion for the purpose of purities as well. One could
plausibly hold that the kareit penalty lasts indefinitely until immersion in a world in which the
woman is going to immerse for reasons other than having sex with her husband. To the extent
that the entire context of immersion has disappeared, it may be far less clear that the kareit
penalty remains in place indefinitely. We spoke last week quite a bit about the “hyperlink” from
Vayikra 18 to Vayikra 15. That hyperlink can be read as giving immersion for sex a life of its
own independent of immersion for purities. But it can equally be read as bringing the world of
Vayikra 15 into the bedroom only so long as Vayikra 15 is operative in some independent way.
Rava might well have thought kareit was at stake so long as having sex before immersion meant
dealing casually, in the context of sex, with a boundary that was being more strictly guarded in

35 1 will add another reason similar to this one, which has support from other areas of halakhic analysis. Even if
Rava means that the immersion itself releases kareit, the rhetoric of kareit might only be used as a flourish, but not
intended to really take a stand on whether this immersion is really pegged to the Biblical penalty. Another example
of this: There is a medieval dispute as to whether when a person immerses in a spring of “living water” there must
be a volume of 40 seah present all at once, as is the case when immersing in a pool of stationary water. Rambam
and Ra’avad think this is not necessary—the spring’s living powers are so potent that the volume of the available
water is irrelevant, so long as it can touch all parts of the human body at once. R. Yitzhak of Dampierre and many
other insist that the 40 seah requirement applies in this case as well. Rashba, among others, argues that we should
follow the stringent view here because a kareit penalty is at stake. However, when Bah takes up this debate in YD
120, he refuses to be cowed by the Rashba’s rhetoric, saying the following:1°K 7737 XD 2°¥27K 7377 *12727 7871 TN
9277w 1917 (0 U0 WN2) 1M (2D TR LR D EP 1M 112 5N RMAWNAT 23 9 AR1.LRIT RAOY2 RNDHOR RIPY 11277 ROR
TMOOR P M2Y IR H''T 190127 91272 NN0 MDIND TR RIWT 9N7 200N 11PNW 172D ARD D°Y2IR2 9230 WKW 9" 07D 0K R
7730 937 95 . In other words, just because someone uses the rhetoric of kareit when talking about niddah, we can’t
assume that they think kareit is truly at stake in the specific case they are discussing. I leave it to the reader to judge
whether the Bah’s reading of the Rashba is compelling. I cite it here as another example of why we should not
expect Hullin 31b to be definitive for the purposes of our discussion.
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the purities realm of life. That does not clearly tell us what he would have thought about a world
in which immersion has otherwise disatppeared.36

As we exit the classical period, we have seen a range of texts that are suggestive, but
ultimately not definitive because they can and have been interpreted in a number of different
ways. The classical canon is thus helpful for revaluating some of our preconceptions and
assumptions on this topic, but we must now turn to post-Talmudic discussions to see if they can
make things any clearer for us.

2. Medieval Sources

This question—whether a niddah or a zavah are Biblically required to immerse and, if
they don’t, whether the kareit penalty applies indefinitely—vexed many later authorities. As a
general point, it is fair to say that 1) the overwhelming majority of voices assumed that
immersion was a necessary step to remove kareit, and 2) when pressed, there is no solid textual
basis for this assertion. Let’s see some of the debate and discussion in action.

As we saw above, R. Yehudai Gaon was asked whether there was any Biblical basis for
post-menstrual immersion. But he was first asked another question:

72 3250 (P99) FOBRDIA - AYNRAT M2WN
PR NRY LRY IR N0 M0PRA 70°R 1 0920 XYW 71 P 2N
LTV WA DR ARY L2030 12 3737 79020 P N

Geonic Responsa, Musafia #45, R. Yehudai Gaon, Babylonia, 8" c.

... They asked him: A niddah that has not immersed, is sex with her still subject to the
penalty of kareit? He said: yes.

They asked him: What is the biblical basis for requiring a niddah to immerse? He said: It
is a fortiori from the objects that she touches...

The questioners here are aware of the possibility that one might say that the ban on sexual
intercourse lasts for the duration of the period of tum 'ah but does not require immersion to
release it. R. Yehudai Gaon clarifies that, in his view, immersion is fully transferred from
Vayikra 15 to Vayikra 18. But he asserts this without proof here. The proof from “the objects
she touches” only justifies immersion for the purposes of purification, but does not necessarily

36 Lest it sound odd that kareit might apply in one circumstance and not another, consider the case of the Pesah
offering. Failure to bring that sacrifice triggers kareit. Nonetheless, the Torah exempts from kareit someone who
was pn0 7172—far enough away from the Temple that we don’t consider it reasonable to force him to make the trip.
While our Sages certainly endeavored to give 7pm0 717 an objective definition, the Torah clearly displays a
willingness to have the kareit penalty there be somewhat variable based on circumstances. We will also see in a
future context that other poskim have routinely argued that a world without purities indeed potentially features
varied regulations on a number of fronts related to niddah, downgrading various prohibitions.
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establish that this requirement crosses the boundary from the world of fum ah to the world of
sexual intercourse.

Later authorities tried to bolster this argument and develop it further. Tosafot preserve
one view that attempts to explain how and why the immersion requirement would migrate from
Vayikra 15 to Vayikra 18:

STV T TTTIAY WYRDR TN ' nDeINn
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Tosafot R. Yehudah of Paris on Avodah Zarah 75b, France, 13" c.

The author of Halakhot Gedolot [derived the requirement for a niddah to immerse
before resuming sexual relations] a fortiori: If the items she touches, which only trigger a
simple negative commandment, require immersion, then isn’t it obvious she must
immerse for her husband, where the penalty of kareit is in play?

Why not take R. Yehudai Gaon’s idea of logical inference and apply it across the Vayikra 15/18
divide? The stakes of tum 'ah contact are merely a garden-variety negative prohibition,38 and yet
the Torah requires immersion to release her (and the objects she touches) from tum’ah. Isn’t it
obvious that in order to release her from the prohibition on sex, immersion is required as well?
Of course, this argument is not really sound and it is a circular. The very question on the table is
whether one can assume that the protocols for removing tum 'ah are equally required in order to
remove a sexual ban. One cannot argue for logical inference across categories without first
establishing that the categories are indeed linked. Put another way: the entire question is whether
the state of fum 'ah and the ban on sex are essentially part of one unitary linked system, or
whether they are two set of rules that are coordinated, but not entirely interdependent. Indeed,
others in the world of the Tosafot rejected this logic, precisely because of passages like the one

37 We have no record of this reasoning in our versions of Halakhot Gedolot. A number of rishonim assumed that R.
Yehudai Gaon was the author of Halakhot Gedolot. I assume what happened here was as follows: People in the
world of the Tosafot had a tradition that R. Yehudai Gaon used a 7 m 9p in order to ground the requirement for a
niddah to immerse. Even though this 1m1m 9 was originally intended to ground the notion that a niddah needed to
immerse at all, later figures like R. Yehudah of Paris adapted and expanded his position so it could also cover the
requirement to immerse for sexual relations as well. (Or they simply assumed this was what R. Yehudai Gaon was
speaking about in the first place.) They then, based on their other traditions regarding R. Yehudai Gaon, attributed
this view to Halakhot Gedolot.

38 This seems to refer to the fact that if a niddah comes into contact with sacrificial meat, that meat may not be eaten,
but one does not get kareit for doing so. See Vayikra 7:19. Nonetheless, the framing is slightly odd, because a
niddah who is herself femeiah and eats pure sacrificial meat does receive the penalty of kareit. See Vayikra 7:20. In
any event, the basic point seems to be that a niddah must always immerse in order to be released from tum ’ah on a
Biblical level, even though this will sometimes be in order to avoid nothing more than a garden-variety prohibition.
Given that sexual relations while a niddah always carry the penalty of kareit, it stands to reason that immersion is
certainly required to end that state.
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in Hullin we saw above, where standards for resuming sex are lower than they are for emerging
39
from tum’ah:
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Tosafot Hagigah 11a

...[The above logic] is invalid; we cannot derive it from that a fortiori, because it is
flawed: There are a number of laws that apply only in the context of purities but not in
the context of sexual relations...

Later authorities continued to try to shore up R. Yehudai Gaon’s unsubstantiated claim
that the kareit penalty last indefinitely until immersion. Most prominent among them is
Rambam, who even cites a novel prooftext:
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Rambam, Hilkhot Issurei Biah 4:3

When is it the case that tum ah is dependent on days? When she has immersed in a
mikveh after the requisite number of days. But a niddah or a zavah or a woman who gave
birth who never immersed in a mikveh are still subject to the penalty of kareit even if
several years have passed [since the bleeding stopped], because the Torah made the
matter dependent on both time and immersion, as it says: “And they shall bathe in
water”—this creates an overarching principle that anyone who is tamei remains tamei
until immersion.

Rambam, Hilkhot Issurei Biah 11:16

A woman does not exit her state of fum ah and cease to be sexually forbidden until she
immerses in a proper mikveh...But if she bathes in a bathhouse—even if all the water in
the world passed over her—[sex with her] after such bathing is no different than it was

% For other examples, see Niddah 11b and 16b.
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prior to the bathing, it is subject to kareit. Nothing can transfer a person from tum 'ah to
taharah except immersion in a mikveh or a natural spring, or a large body of water that
has the status of a spring...

Rambam here asserts his position quite clearly: the kareit penalty is present indefinitely as long
as immersion has not occurred. Aware of the other way of reading the Torah, he comes out
swinging against the possibility of divorcing Vayikra 18 from Vayikra 15 when it comes to
immersion. He cites an unsourced proof for this, which seems to be a version of the tradition we
saw in the name of Rabbi much earlier in the Yerushalmi: there is no such thing as emerging
from fum’ah, according to the Torah, without first immersing in water. Rambam’s use of the
phrase 0°n1 1¥n71+—taken from the Torah’s requirement in Vayikra 15 that members of a couple
that has had intercourse must both immerse to become pure—seems unprecedented and we can
debate how well it proves the poin‘[.40 But even if we accept his proof for immersion, the proof
does not establish immersion for sexual relations. This point was made centuries later by
another commentator:
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Nahal Eshkol, R. Tzvi Binyamin Auerbach, Germany 19" c.

One can also refute the proof cited by the Rambam...because that verse is obviously
about purities, since we do not say that a woman must immerse after having sex with her
husband in order to have sex again [even though they are both temei ’im on account of this
intercourse]...and so too one can explain the verse, “On that day, there shall be a fountain
opened to the house of David...for hatat and for niddah” as only dealing with purities.

R. Auerbach makes explicit here what we have been saying throughout: even if one proves that a
niddah requires immersion in order to become pure, that does not tell us whether she needs to
immerse in order to resume sexual relations. Therefore, Rambam’s proof is no better than the
one cited by R. Yehudah of Paris. This is true as well for the view cited in the Meiri that held

40 Maggid Mishneh on this passage claims a form of this midrash appears in the Sifra. But later authorities are
unable to locate it their or anywhere else. See Responsa Hatam Sofer YD #194. It seems plausible to me that
Rambam may be “shouting” here in the context of a polemic with Karaites and the local Jewish community in
Egypt, who were lenient with respect to the mode of “bathing” required to release a woman from her state of niddah.
In order to resist what he saw as a decay in the tradition, the Rambam, in a number of places, takes extraordinarily
strong stances when it comes to the parameters around immersion. See Responsa Rambam #242 and this paper by
Dr. Akiva Sternberg: https://www.academia.edu/4761962/Tvilat Giyorot. My sense is that Rambam’s weak proof
here is the result of a desperate effort to give an immersion that is being dealt with leniently or ignored entirely a
Biblical pedigree. Like most such efforts, it is unlikely to be convincing to anyone other than those already
convinced.
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that immersion for a niddah is not a Biblical law, but a >1>on 7wn? 7097, R. Auerbach notes that
we cannot extrapolate from there that immersion to resume sexual relations after bleeding ends is
a °on Iwnb 1390, since the verse in Zekhariah may only be speaking about emerging from
tum’ah. This fundamental insight led others to recognize that any authorities who only clearly
pronounced that a niddah has a Biblical obligation to immerse for purposes of purity cannot be
assumed to hold that there is a Biblical obligation to immerse to resume sexual relations:
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Arukh La-Ner Yevamot 47b, R. Ya’akov Ettlinger, Germany, 19" c.

According to R. Yehudai Gaon and R. Tam, it is unclear: How do they derive a
requirement for a niddah to immerse before sex? Perhaps [the verses they cite as proof
for immersion] only apply to purities! R. Yitzhak [of Dampierre] at least cites an
exegesis that suggests that she remains a niddah in all respects until immersion, even with
regard to her husband...Indeed, according to R. Yehudai Gaon and R. Tam, only the
immersion required for purities is biblical, but for her husband it is a tradition from Sinai.

As a matter of fact, we have seen that R. Yehudai Gaon did insist that the kareit penalty
remained in force until immersion, but Arukh La-Ner here is pointing out that there is no real
basis for this assertion of his. When Arukh La-Ner suggests that many earlier authorities in fact
ground the immersion of a menstruant prior to resuming relations in a tradition going back to
Sinai, he has no specific evidence to that effect. Not only could he not have suddenly received
such a tradition in 19" century Germany, there is no source for such a claim anywhere in
classical rabbinic literature. Instead, we must understand >°0n 7wn> 7277 here as it has been
understood by other authorities in other contexts: a ritual that is so old that it predates rabbinic
literature.” In other words, a ritual, perhaps not clearly ordered by the Torah, that is nonetheless
so fundamental to the system that we can’t get behind it. This, he argues, is for many the status
of the immersion that permits sexual relations after the cessation of bleeding: something that
cannot, in all honesty, be clearly grounded in the text of the Torah, but which has been the way
that observant Jews lived their lives since time immemorial.” If such an immersion is common

4! For the best articulation of this, see Rosh Mikvaot 1:1.

42 There are in fact many textual testimonies to the idea that immersion prior to sex is something that Jews ought to
and did make great sacrifices for. The Halakhot Gedolot passage that we saw above—the one arguing for the
Biblical basis for post-niddah immersion—goes on to say: ...X7°0K 720°17 RNNK 17727 XDY RNV 1°IPT RNIIT RIRT R
0°1 01 7237 7Y ®Nwn 82V, .and in a cold place where the woman cannot immerse, she is forbidden to have sex
until she immerses in flowing water.” An amazing passage in Otzar Hamidrashim, Hanukkah, p. 185, describing
how the Jews responded to persecution in the context of the Hanukkah story: ,37 77°132 2RIw° 1723w 0°11°7 1R 117
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Jewish practice, but it has no definitive grounding in either the Torah or rabbinic texts, perhaps it
is best to think of it as an ancient tradition.

III. Summary

Still, if we honestly take stock here, we must admit that we are back to where we began.
There is some Talmudic evidence suggesting that the kareit penalty expires without any
immersion at all, even as at least one other passage can—but need not—be read in the other
direction. This inconclusive Talmudic record produces an equally unclear discussion among its
commentators. Unquestionably, the vast majority of authorities who weighed in felt that the
Torah demanded immersion for a niddah wanting to resume sexual relations, meaning that the
pall of kareit would continue to hang over her until she immersed. But closer examination
reveals that the textual arguments for this are weak and unsupported, and many of those
weaknesses were called out over the years. The more open-minded and honest commentators
were open to the possibility that perhaps the obligation to immerse before sex is not truly
grounded in the Bible, but is simply an ancient Jewish practice, dating from a time when it was
unfathomable to split the world of purity from the world of sex, the world of Vayikra 15 from the
world of Vayikra 18. Strictly speaking, the Torah might not completely normatively link these
worlds, but the Jewish people might have treated them as linked for so long that it is simply hard
to imagine decoupling them. If one did, however, it would hardly be the case that kareit was at
stake.

And so we end up, surprisingly, where we began, with the question of how to read the
Torah. The choice is fairly simple. One possibility is to see Vayikra 18 as deliberately and
normatively tying the world of Vayikra 15 into our sexual dynamics. This is implicitly what is
going on for anyone who truly thinks that the kareit penalty endures indefinitely without
immersion. The Netziv articulates this reading of the Torah:

VT RN LPITION L1002 TN 22R YPND1 N, U RPN NaT PRy
L1279 217 92 MOR 2912 IR ROW AT 997 117197, 071 WR HRY" 2200 RP1—1NRM™I0 NT712

Ha’amek Davar Vayikra 18:19, R. Naftali Tzvi Yehudah Berlin, White Russia, 19"
c.

“In the niddah of her tum ’ah”—It does not say, “Do not come near to a niddah”, to teach
us that as long as she has not immersed [and removed the fum ah], all forms of coming
near are forbidden...
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Netziv sees the choice of the word xmv in Vayikra 18 as deliberate and bearing an agenda: The
rules of tum’ah are alive in the bedroom, even today. For this to be sustainable, however, there
must be a broader vision of reviving and supporting tum 'ah today. Otherwise, it becomes
somewhere between bizarre and unsustainable for the only symbol of tum 'ah to be present in
women’s bodies and as a limit on their sexual freedom. In that world, fum 'ah threatens to
become a prison specifically designed to contain and control female sexuality. To the extent
Jewish communities want to maintain a deep commitment to immersion in a mikveh as the
prerequisite for resuming sex after menstruation, the notion of tum ‘ah will have to have a
broader cultural context. That means owning some notion of the tum 'ah of menstruation and
using any of the motivations we explored last week—or others yet to be discovered—for why
that tum’ah is meaningful and powerful. Similarly, I would suggest, in the context of an
egalitarian society, it will be critical to find and support ways for men to go to the mikveh,
particularly in the wake of their own seminal emissions, so that the broader context of Vayikra
15 can be given some further life. Bracketing the political consequences for a moment, those
who purify themselves in order to ascend the Temple Mount today are also likely to have greater
success in having the post-niddah immersion have a meaning that is truer to its origins. If
Vayikra 18 is understood to force us to confront Vayikra 15, then confront and embrace it we
must.

Alternatively, one can see Vayikra 18 as hyperlinking us to the world of Vayikra 15, but
only in a world in which tum’ah is operative. We saw this reading earlier and I cite it again here:
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R. Shimshon Raphael Hirsch on Vayikra 18:19

INRMY N712: As long as her status and its consequent fum 'a, which casts her out of the
Temple and its sancta, persists, drawing near to her is nothing more than drawing near in
order to uncover her nakedness. Only after seven days and immersion, or after a waiting
period of seven days and immersion, only then does she become 7v/pure. At the very
same moment she becomes 7Miv/pure to both her husband and the Temple!

R. Hirsch certainly insisted that women in our time immerse after niddah before resuming sexual
relations. I don’t cite him here for his halakhic opinion, but for his reading of the verse. He
represents here a different approach, one that sees the whole point of Vayikra 18 to be a response
to the active world of Vayikra 15, but not to give it independent life if it has withered and died.
The point of immersion before sex is that sex be treated as no less of a sanctum than the other
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things in the world that require immersion. In a world in which neither men nor women immerse
for any tum’ah other than niddah, this reading of the Torah sees no Biblical basis for that
immersion. This is captured by all the voices we saw who resist extrapolating too much from
Vayikra 15 to Vayikra 18. In particular, those who insist that we can’t say more about this
immersion other than it being an ancient, pre-rabbinic practice implicitly embrace this reading.

Lest I be misunderstood, I am not arguing that, even under this reading, it is fully
coherent with Jewish history and practice to eliminate immersion after niddah. The institution of
mikveh is a deeply rooted Jewish tradition and post-menstrual immersion is a practice that Jewish
women have done for hundreds of years, including under trying circumstances. It cannot be so
easily discarded—perhaps even not so with difficulty—just because the cultural and ritual
realities have changed. Even if we read the Torah in this second way, this is an old practice, one
charged with lots of meaning and history.

But those aware of this second reading of the Torah and its roots in the tradition would do
well to lower the sometimes hysterical volume around kareit and the mikveh. That discourse is
generally not helpful. It motivates through fear in the short term, but can create a sense of being
trapped in the long term. For those who end up moving away from traditional mikveh practice it
can contribute to a sense of full-scale religious collapse. “If I am already violating a kareit-level
penalty, how much can it possibly matter how careful [ am about anything else?”” A healthier
approach would be to talk about the still important, relevant and tum ‘ah-independent ban on sex
during menstruation itself. This, combined with a realization that modern bathing in the form of
a shower may often meet the Biblical and rabbinic requirements of immersion,43 could lead to a
much healthier conversation.

Either way, whether we see the world of tum 'ah as our charge to keep or as nearing its
final sunset (at least in the practical world in which we live), we ought to find a way to embrace
one of the readings of the Torah offered here with a full heart. This week’s essay focused on the
interpretive lenses that can help us in that regard. In future weeks, we will turn to the more
practical aspects of niddah and see how different strategies can help us turn these broad visions
into practice.

4 This is a critical conversation that is beyond the scope of this essay. R. Hayyim Hirschensohn wrote about this at
length in his Responsa Malki Bakodesh. I hope to return to this at a later point.
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